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HEARING ON PENDING NOMINATIONS

WEDNESDAY, NOVEMBER 6, 2019

UNITED STATES SENATE,
COMMITTEE ON VETERANS’ AFFAIRS,
Washington, D.C.

The Committee met, pursuant to notice, at 9:35 a.m., in Room
418, Russell Senate Office Building, Hon. Jerry Moran presiding.

Present: Senators Moran, Boozman, Cassidy, Rounds, Sullivan,
Tester, Brown, Blumenthal, Hirono, Manchin, and Sinema.

OPENING STATEMENT OF SENATOR MORAN

Senator MORAN. Good morning. The hearing will come to order.
In the absence of Senator Isakson today I am pleased to chair the
Veterans’ Committee hearing on these two witnesses. Let me begin
with a few opening remarks and then followed by Senator Tester,
and we will swear in our witnesses and hear their testimony.

Welcome to our nominees, Grant Jaquith and Scott Laurer. Con-
gratulations on your nominations, and you have been nominated to
be judges of the Court of Appeals for Veterans Claims. Thank you
for your willingness to serve our nation’s veterans on this court and
to ensure that all veterans receive the benefits they are due accord-
ing to the law and according to congressional intent.

The court is relatively new, when compared to other courts, at
just over 30 years old. I look forward to hearing from each of you
how you will help shape the character and legacy of the court for
the future, if you are confirmed.

In 2018, the court received 6,800 appeals. That is 2,000 more
claims than during any other year in the last two decades. With
the Board of Veterans Appeals increasing its output every year, it
is critical the court remain at full capacity, with nine sitting
judges, so that we can assure swift and accurate resolution of
cases.

I look forward to hearing more from you about your qualities,
your experience and what you would bring to the court. I also ac-
knowledge and thank your families for being here today and for
supporting you both in your long and continued service to our na-
tion.

So thank you very much, and I recognize the Ranking Member,
Senator Tester.

OPENING STATEMENT OF SENATOR TESTER

Senator TESTER. Well, I want to thank Chairman Moran. I want
to also thank both of you for being here today. I want to thank you
both for your military experience—military service to this country,
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and thank you for your willingness to continue to serve on behalf
of our nation’s veterans.

Although I have met personally with you both, and you have re-
sponded to written questions, your answers today will help many
of us make our final decisions about whether you are up for the job
to which you have been nominated.

Mr. Laurer, in particular, given your present assignment to the
White House, working on the National Security Council, as an eth-
ics counsel, and in records management, and the experience with
the European Russian Affairs Directorate, we will want to know
more about your role in recent events.

The uniqueness of this court cannot be understated. Formed in
1988, the Court of Appeals hears appeals from a system unlike any
other Federal court. If confirmed, you will be charged with the sa-
cred duty, not simply as Federal judges but as the only judges in
the country solely tasked with making determinations for those
who have served their country.

For many veterans, the court is seen as their last hope after
fighting for months, years, and in some cases, decades, to obtain
the benefits that they have earned. They look to the court for a fair
and equitable resolution of their claims.

Now a few issues to address. Over the last few years, the court
has seen a 30 percent increase in decisions appealed to the Federal
circuit. I wonder if these appeals are necessary to establish prece-
dent, because so many of the decisions on the Veterans Court are
made by a single judge rather than a panel.

Mr. Jaquith, in response to my written questions you mentioned
that panel decisions might not take as long if there were more es-
tablished precedent from this court. I would like both of you to dis-
cuss whether you think the court should be using single-judge deci-
sions or more panel decisions to establish precedent.

According to last year’s annual report, the court had over 10,000
filings. Now most of these were dismissed, but the court still made
more than 8,000 dispositions. The average wait time between filing
and disposition went from 301 days to 233 days over the last two
years. We are moving in the right direction but eight months is
still far too long.

In responses to my pre-hearing question on the length of time it
should take to make a decision, both of you said it could only be
determined on a case-by-case basis. If confirmed, I want to hear
what you would do or suggest to bring down the wait time veterans
have to get a decision. We, in Congress, and especially on this
Committee, have dedicated a lot of work to modernizing the claims
process and improving the quality of care and benefits for veterans.
I want to hear how you will ensure our work to serve veterans is
carried out.

On that note, the court’s recent decision in Wolf, righting a
wrong, working to clear the way for many veterans who sought
emergency treatment outside the VA to receive the benefits that
they were promised. By continuing your life of service, this is an
example of what you can do to help your peers receive justice.

Both of you have dedicated your lives to serving this country. I
hope you remember your service and appreciate that your fellow
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veterans are counting on you when deciding the cases that come
before your court.

I look forward to our discussion today and thank you again for
your willingness to serve.

Mr. Chairman.

Senator MORAN. Senator Tester, thank you very much. We will
swear in the witnesses. If you both will stand. Please stand and
raise your right hand.

Do you solemnly swear or affirm that the testimony you are
about to give before the Senate Committee on Veterans’ Affairs will
be the truth, the whole truth, and nothing but the truth, so help
you God?

Mr. JAQUITH. I do.

Mr. LAURER. I do.

Senator MORAN. Thank you. Please be seated.

Mr. Jaquith, we will begin with your testimony. You may want
to introduce family or friends that are here, if you would like.

TESTIMONY OF GRANT C. JAQUITH

Mr. JAQUITH. Chairman Moran, Ranking Member Tester, and
distinguished members of this Committee, thank you for the oppor-
tunity to speak with you today. I am honored to have been nomi-
nated by the President to become a Judge on the United States
Court of Appeals for Veterans Claims.

This great privilege is the result of my family’s love, support, and
example. My wife, Rosemarie, and my six children, Amanda,
Larene, Gordon, Olivia, Isabelle, and Colton, mean everything to
me.

My inspiring wife is an accomplished lawyer and community
leader who spoke only Spanish when she started kindergarten. Her
parents came to the United States from Cuba as teenagers to find
a better life. She is here today, along with three of the children and
some of their family members, including three of my grandchildren.
All of my children and grandchildren are with me always. One is
in Federal service. My son, Gordon, is the Director of the Naval
Forces Division of Cost Assessment and Program Evaluation in the
Office of the Secretary of Defense. That is him in a similar hair-
style to his dad’s.

The rest is my wife, Rosemarie; son-in-law, Chris; daughter,
Amanda; daughter-in-law, Hannah; her father, Dr. Steve
Dubansky; my daughter, Larene’s husband, Tony Davenport; and
grandchildren Allison, Pauly, and Jack.

Senator MORAN. Welcome to all of you, to see your relative testify
today before the Committee.

Mr. JAQUITH. My own roots in service run deep. I am descended
from a Mayflower passenger, a servant who signed the Mayflower
Compact 399 years ago. The first Jaquith born in America died in
1678, of wounds received three years earlier in King Philip’s War.
Several Jaquiths answered the call to arms in Lexington, Massa-
chusetts in April of 1775. A grandfather six generations back
served in the War of 1812.

During the Civil War, my great-great-grandfather was a private
in the 12th Vermont volunteers engaged in the defense of Wash-
ington. And in the 1950s, my father served in the Navy as a ma-
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chinist’s mate, contracting pneumonia, returning to work too soon,
and developing persistent lung problems that resulted in a perma-
nent disability rating.

My parents taught me to judge people on merit, based upon their
character and conduct, and to care about them. They found fulfill-
ment in dedication to family, church, community, and country, and
illustrated industry and perseverance. They expected nothing and
were grateful for everything.

My mother is watching now on television and cheering my efforts
to live up to their example. She instilled my interest in history.
From reading biographies of famous people, I concluded that those
who shaped our nation most often were lawyers or soldiers, and a
dream was born—to become both.

I signed my first contract with the United States of America
about a month before my 18th birthday, accepting the ROTC schol-
arship which enabled the son of postal worker and a homemaker
to go to a private liberal arts college. I was commissioned upon
graduation, but was granted an educational delay to go to law
school, leading to a summer judicial clerkship, work in the public
defender’s office, and then the Army Judge Advocate Generals
Corps.

After six years of active duty, I joined a large law firm in Syra-
cuse. In 1989, I came to the U.S. Attorney’s Office. I remained in
the Army Reserves, rising to the rank of Colonel, and serving as
a trial judge from 2001 to 2010. In the U.S. Attorney’s Office, I
have been a supervisor since 1998, including serving as Criminal
Chief, First Assistant U.S. Attorney, and United States Attorney.

My 32 years of active military service involved a broad range of
legal work, including general practice assisting soldiers, veterans,
and their families; advising commanders regarding operational, ad-
ministrative, and disciplinary matters; addressing civil claims;
prosecuting criminal cases; and presiding over courts martial
throughout the United States and in Germany and Korea, includ-
ing cases involving soldiers with significant service-connected
health issues.

I have spent over 30 years in the U.S. Attorney’s Office con-
ducting investigations, trying complex cases of different types, han-
dling appeals, and leading the effort by lawyers and support staff
to secure justice in civil and criminal cases throughout a district
encompassing 30,000 square miles.

In striving always to fulfill our responsibility to do the right
thing in the right way, I have learned from eight excellent United
States Attorneys; an outstanding leadership team, including my
First Assistant, and many talented colleagues.

My diverse case work included prosecution of a research coordi-
nator at a VA medical center who falsified patient records to enroll
them in cancer treatment studies, including those of a patient who
died from the resulting infusion of chemotherapeutic drugs, as well
as the Chief of Oncology who failed to ensure that accurate case
histories were maintained and that treatment was based on actual
laboratory results.

As Vice-Chair of the Servicemembers and Veterans Rights Sub-
committee of the Attorney General’s Advisory Committee, I have
initiated greater dialogue with the Department of Veterans Affairs
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about the importance of retrievable patient records to the quality
of medical care for veterans and later litigation about that care,
under both the current VA health records systems and the modern-
ized comprehensive electronic system being designed and fielded.

My family and professional history have imbued me with rev-
erence for the service and sacrifice of veterans and the rule of law
for the fair, impartial, and orderly resolution of disputes. These cor-
nerstones of our country are connected in the Court of Appeals for
Veterans Claims.

I have learned from exceptional jurists I have appeared before
and worked for that excellence depends not only on integrity, judg-
ment, knowledge, and common sense, but also on humility. They
showed that good judging comes from listening and learning to un-
derstand the facts and the law, and fairly apply the latter to the
former. If confirmed, I will follow their example and work tirelessly
to resolve cases justly and swiftly.

Thank you for considering my nomination to this crucial court.
I would be pleased to answer any questions you have.

Senator MORAN. Mr. Jaquith, thank you.

Mr. Laurer, you are welcome to present your family and friends
in the room, and if you would provide your testimony.

TESTIMONY OF SCOTT J. LAURER

Mr. LAURER. Good morning, Mr. Chairman, Ranking Member
Tester, and distinguished members of the Committee. Thank you
for the opportunity to testify before you today and for the Com-
mittee staff’s assistance in connection with my nomination.

I am honored that the President has nominated me to serve as
a judge on the United States Court of Appeals for Veterans Claims.
I would not be here without the support of many people, and today
I would like to particularly acknowledge my family.

My father’s parents and mother’s grandparents sailed to the
United States in search of better lives for themselves and future
generations. Most did not even have the equivalent of a high school
degree; however, they valued education, embraced hard work, and
proudly became American citizens. They labored humbly in a Kan-
sas City slaughterhouse, as a domestic helper in Topeka, and as a
custodian, domestic helper, dressmaker, and roofer in Philadelphia.

My parents made extensive sacrifices raising seven children.
After two of our grandparents lost their spouses, my parents also
welcomed the surviving grandparents into our home. Anything our
large family lacked in material wealth was surpassed by mutual af-
fection and happiness. Growing up, our parents taught us to treat
everyone with respect, the importance of personal commitment, and
the value of hard work and teamwork, lessons that would serve me
well throughout my military career.

While a second-year law student, I met my future spouse and
best friend. During our 28 years of marriage, 11 permanent change
of station moves, and multiple deployments, her support has been
unwavering. Our two children have also backed me in countless
ways, while being towed around the globe attending a dozen dif-
ferent primary and secondary schools between them. I thank my
family members for their love, selflessness, and support to our na-
tion. And I would like to introduce my wife, Kim, in the red dress;
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my daughter, Ada, in black; and my son, Ethan. I am very proud
of all of them and I am very thankful for them joining me this
morning.

I wanted to become a lawyer since high school. As the son of a
Korean War-era veteran and nephew of a Vietnam War veteran, I
was also drawn towards military service. I did not know it was pos-
sible to serve as both an officer and an attorney until I met Judge
Advocate General’s Corps officers who were recruiting at my law
school. The more I learned about the JAG Corps, the more eager
I became about serving in the dual professions of arms and the
law. The Navy JAG Corps selected me for its Student Program,
and I was commissioned in January 1989.

The United States military offered me the privilege of service,
unparalleled leadership experience, and a wide range of legal skills.
During nearly 30 years of active-duty service, I provided legal serv-
ices to military service members, veterans and their families, and
I advised our country’s most senior civilian and military leaders on
complex legal issues in combat zones, at sea, overseas, and here in
Washington, D.C. Through these diverse experiences, I have dem-
onstrated my ability to faithfully interpret and apply laws and reg-
ulations to factual situations and to communicate effectively, in
speech and in writing, my reasoning behind legal conclusions.

Veterans and their families deserve judges serving on the United
States Court of Appeals for Veterans Claims who are impartial,
diligent, skilled, and devoted to the law. If confirmed, I will uphold
those solemn obligations and enhance the Court’s efforts to decide
an individual veteran’s appeals fairly and expeditiously.

Thank you again for the opportunity to appear before you today.
I would be glad to answer your questions.

Senator MORAN. Mr. Laurer, thank you very much and thank
you for your family’s presence with you today.

I will defer and recognize the Senator from Arkansas, Senator
Boozman.

SENATOR JOHN BOOZMAN

Senator BOOZMAN. Thank you so much, Mr. Chairman, and also
you, Mr. Tester. We appreciate you guys doing this in an expedi-
tious way so we can get these things done. As was just said by Mr.
Laurer, fair and expeditious, you know, is so, so very important.
This is such a big job. We appreciate you all in the sense of your
service to your country in the past and your willingness to serve
now.

I had really good meetings with both of you all, and I think you
were able to answer my questions, you know, as we talked at
length about what the job entails. And so I guess one thing I would
like to know is you all have both—were in the military, you know,
both veterans yourselves, many years of service. How will that ex-
perience affect you as you do your duties regarding the court? What
does that bring to the table, in the sense of being a veteran and
kind of understanding some of the issues that are out there?

Mr. JAQUITH. Thank you, Senator. As I indicated, I think my
over three decades of military service imbued me with great rev-
erence for the service and sacrifice of veterans, but also a personal
understanding of the frustrations sometimes experienced when
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(sieeking administrative action, particularly when not on active
uty.

My military experience is an important reason why I am here,
both as the foundation of my professional success and the impetus
for my interest in dedicating the rest of my professional life to this
court. The breadth of my military experience has been a real cata-
lyst for professional development.

In nearly 29 years in the Army Judge Advocate General’s Corps
I performed a wide array of functions, and having to learn and
adapt to each one. They included providing legal assistance to sol-
diers, veterans, and their family members in all areas of civil law,
including those involving military and veterans’ benefits. I advised
a depot commander on matter of command administration, con-
tracts, environmental law, Federal-State relations, and personnel
law, and did similar work advising other commanders at all levels,
including, as the staff judge advocate advising the New York Army
National Guard commander and his staff. I investigated and set-
tled civil claims against the Army arising in a 29-county area. I
provided instruction on military justice, operational law, law of
war, ethics, mobilization preparedness, and veterans’ re-employ-
ment rights, and the protections of what is now known as the
Servicemembers Civil Relief Act.

As trial counsel, my prosecutors included a wide variety of seri-
ous cases. I served as a Special Assistant United States Attorney
in both the Western District of Missouri and the Western District
of New York, and some of the cases I worked on as a trial counsel
and a SAUSA involved significant medical evidence.

As an Army trial judge from 2001 to 2010, I presided over courts
martial, including trials on charges of heinous crimes such as solic-
itation of murder and rape, and some of those cases involved sol-
diers whose work involved combat injuries that was presented as
mitigating evidence.

This broad perspective, I think, if confirmed, will enable me to
apply the exercise of the good judgment developed in that career
in trying to achieve fair and equitable results, expeditiously, for
veterans.

Senator BOOZMAN. Mr. Laurer, quickly, or he is going to gavel
me.

Mr. LAURER. Thank you, Senator. I guess you could say that both
Mr. Jaquith and myself have walked a mile in veterans’ shoes, and
that is obviously important for understanding, particularly with re-
spect to veterans’ benefits, the frustrations perhaps that they may
deal with.

In my case, as a result of my military experience, I have had the
privilege of service, first and foremost, some unparalleled leader-
ship experience, to include being in command of a legal organiza-
tion, and a wide range of legal skills.

Why do I think that is important? Well, first of all, my main role,
if confirmed, would be to faithfully interpret and apply laws and
regulations to the factual situations. It is not enough just to be able
to do that, however, as I am sure we will discuss later. You have
to be able to communicate effectively, both in writing as well as
orally, in order to help with some of the challenges in the system
as they currently exist.
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I would also note that both on the Joint Staff and my most re-
cent detail to the National Security Council, I have coordinated ex-
tensively using the interagency process. And that is important be-
cause, if confirmed, you join a court that is composed of currently
nine judges, and you need to be able to collaborate, and based on
what I know about the current judges and their diversity of experi-
ences and their incredible knowledge base, that is important to be
able to work, whether it is on a single judge alone decision or cer-
tainly in panels or en banc, or all together.

And then, finally, I mentioned earlier that I have led organiza-
tions in command and in other situations during my career, and
one of the important things to remember with judges, again, is that
even though you are not in command of something, you are in a
leadership and a supervisory role, not only with your chambers, of
course, and are responsible for developing the personnel under your
charge, but also working across the court with other members,
their chambers, and in general. Thank you.

Senator BoozZMAN. Thank you.

Senator MORAN. Senator Boozman, thank you. Senator Tester.

Senator TESTER. Thank you, Mr. Chairman, and I want to thank
you both for being here today. I want to also thank your families
for being here today. I think it speaks well of both of you.

Before I get into my questions I would just say that I am im-
pressed with the qualifications that both of you bring to the table.
I think that it is good to have people with your background on the
Court of Appeals for Veterans Claims.

Mr. Laurer, from August of 2017 to August of 2018 you served
as Ethics Counsel on the National Security Council at the White
House. I believe that is correct, isn’t it?

Mr. LAURER. Yes, Senator.

Senator TESTER. And from August of 2018 until recently you
served as Deputy Legal Advisor to the European Russian Affairs
Directorate. That is correct?

Mr. LAURER. Yes, Senator.

Senator TESTER. Okay. It has been a rather tumultuous time at
the NSC, and it would be, I think, helpful for the Committee to
know a little bit more about any specific role that you may have
played. So did you have any knowledge or involvement regarding
the July 2019 call between President Trump and President
Zelensky?

Mr. LAURER. Thank you for your question, Mr. Senator. First, if
I may explain a little bit about the National Security Council

Senator TESTER. Sure.

Mr. Laurer. staff, for those that may not be aware. The staff
is composed primarily of detailees.

Senator TESTER. Yep.

Mr. LAURER. In my case, I was detailed from the Department of
Defense, and that is true, of course, for the Legal Affairs Direc-
torate as well. So I was one of six detailees. So just to provide a
little bit of background.

Senator TESTER. Yep.

Mr. LAURER. As you know, I have been nominated to serve as a
judge on the Court of Appeals for Veterans Claims, and I am here
in that capacity today, obviously. Because of concerns about pro-
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tected information, I am unable to discuss the specifics of any mat-
ter that I may or may not have worked on while detailed to the
National Security Council.

Senator TESTER. If we were able to, with the Chairman’s agree-
ment, be able to go into a closed session, could you tell us about
that?

Mr. LAURER. Senator, there would be some of the same concerns
with respect to protected information, and if I may briefly explain
what those would be

Senator TESTER. Yes.

Mr. LAURER.——national security interests, of course, first and
foremost, to include classified information; client confidences that
may exist; as well as protections of the separation of powers be-
tween co-equal branches of the government.

Senator TESTER. Okay. So we would not want you to give away
anything that would make the country less safe. I do not think that
would be there. But if there was any role that you played it would
be helpful to know, and that is really where the questions would
come from. For example, were you aware or did you have any role
in John Eisenberg’s decision to move the transcript of the July 25th
call to a highly classified server?

Mr. LAURER. Again, Senator, I would express the same concerns.

Senator TESTER. Okay. So it was good. I get it. I just—it would
be good to know that. And I do not—I think if you did not have
any role in that there is no problem. If you did have a role in it,
we would like to know what it was, and I do not think that brings
forth national security issues.

I am going to ask him to do it. If you will do it, that will be fine.
If not—and that, by the way, does not take away from your quali-
fications and the fact that you were a detailee, and the fact that
you went there because you were assigned that job. It is just if
there are any roles there I would just like to know. I think you are
a fine man. I think you have got a fine family, and, by the way,
your son is a chip off the old block.

The fact of the matter is, is that this is kind of important infor-
mation moving forward. And so if we could—you seem to be a
straight-up guy, an honest guy, somebody who is a no-BS guy. I
like that about you. And so if we could get that stuff—it is not real
heady, and I have got a notion you probably did not have a hell
of a lot to do with it, but I would like to know that. Okay?

Mr. LAURER. Thank you, Senator. I understand.

Senator TESTER. Okay. Let me go with the single judge question
that I brought forth in my opening question. With a single judge
can decide an appeal more quickly than a panel, are there any
downsides to a single panel decision, just as lack of precedence
being established? Either one can go first. It does not matter.

Go ahead, Mr. Jaquith.

Mr. JAQUITH. Thank you, Senator. There is not a downside. Sin-
gle-judge decisions certainly have their place.

Senator TESTER. So would it be helpful to have more panel deci-
sions?

Mr. JAQUITH. Well, I think it is important to maintain the con-
struct of the internal operating procedures that the court has in
place. The single-judge resolutions are designed, as I understand
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the rules, for relatively simple cases where the outcome seems not
readily debatable. And so having a single judge decide those cases
can be done more quickly.

Panel decisions are very important, and so it may be that it is
screening judges should be sparing resolving questions of doubts
about whether a panel is warranted or not in favor of a panel de-
ciding the case, because the additional time it takes to get three
judges together and——

Senator TESTER. Gotcha.

Mr. JAQUITH.——work on a case, has the advantage of setting
precedent that could speed up cases throughout the system.

Senator TESTER. That is correct. What is your view on it, Scott?

Mr. LAURER. Senator, I would echo what Mr. Jaquith said. I
would add that when considering this question obviously there is
guidance for the judges, and we would have to follow that. But in
addition, the annual reports clearly show that—state the obvious,
which is that whenever you have a panel or certainly en banc, it
takes longer. And so as I recognize there is a need both in terms
of first and foremost getting it right and being fair to the veterans,
but also this need to do so in an expeditious manner.

And so there are certainly advantages and disadvantages. I
would be comfortable, if confirmed, with following the existing
guidance, but also looking for other ways to be more expeditious in
resolving cases. And the advantage, obviously, with a panel deci-
sion is that it has precedential value. That would be helpful not
just for the board but also all the way down the chain to the re-
gional offices and to the veterans themselves.

And so, again, if you meet as a panel and if you provide a deci-
sion that is very clear and instructive, it is very difficult because
it is hard to capture what those metrics would look like. But com-
mon sense tells those of us in the room that if you were to be clear
in providing that it could perhaps prevent the need to remand
cases to the board, and therefore be more efficient.

Senator TESTER. Thank you. Thank you, Mr. Chairman.

Senator MORAN. Senator Brown.

SENATOR SHERROD BROWN

Senator BROWN. Thank you, Mr. Chairman. Thank you for that.
Thank you both for your willingness to serve. And I reiterate what
Senators Tester and Moran said about your qualifications, and
good luck through the process, and thank your families for being
here.

Following up—Mr. Laurer, following up on Senator Tester’s ques-
tion, in your questionnaire you affirmed you would appear and tes-
tify before a duly constituted committee of Congress. If subpoenaed
regarding the Ukrainian controversy, are you willing to appear and
testify regarding your actions and your position as legal advisor for
European Affairs in the NSC?

Mr. LAURER. Thank you, Senator. I stand by my response in the
questionnaire, and so for a committee that would call me, my re-
sponse is yes.

Senator BROWN. Okay. Thank you for your direct answer.

Also following up on Senator Tester’s line of questioning, in your
role at the NSC, Mr. Laurer, were you aware of, as Ambassador
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Taylor’s written testimony details, a, quote, “irregular policy chan-
nel running contrary to the goals of long-stand U.S. policy, vis-a-
vis Ukraine”? Were you aware of that written testimony?

Mr. LAURER. Thank you, Senator. Again, I would state that
based on concerns about protected information, I am unable to dis-
cuss specifics of any matter that I may or may not have advised
on while detailed to the National Security Council.

Senator BROWN. But you would be willing, if called back, in a
classified setting, to at least appear?

Mr. LAURER. Again, my response to the questionnaire, Senator,
is yes, that as a

Senator BROWN. A lot of us were pretty stunned by the political
reaction, or politicized reaction to Mr. Taylor’s testimony, and with
criticism, sort of an angry criticism of him as a public official and
public servant. Did you have a reaction to the criticisms of Mr.
Taylor in the ensuing days of his testimony?

Mr. LAURER. Senator Brown, I do not know Mr. Taylor, and I
had no reaction to the publicly available information.

Senator BROWN. Okay. As someone with as distinguished a
record as you did I just wonder if—as you have had, and as a pa-
triot, and someone who has served his country as admirably as you
have, and as admirably as he had, I would just wonder if it sort
of hit you in the gut when you see those kinds of criticisms tar-
geted at a public servant like him. But I understand your answer.

Mr. Jaquith, one question for you. If confirmed, when reviewing
a case, how would you raise—how would you weigh congressional
intent against VA regulation, given the recent Supreme Court rul-
ing in Kisor v. Wilkie?

Mr. JAQUITH. Thank you, Senator. I mean, analysis starts and
sometimes ends with the text of the statute. If the words are clear
and unambiguous they are applied as written, and it making that
determination I would construe the words in accordance with their
ordinary usage and context, reflecting how they were most likely
understood by Congress and the public and most compatible with
the surrounding law into which they were integrated.

Legislative history may be helpful in ascertaining the reasonable
construction of the statutory language, and, of course, we have the
Veteran Canon, that interpretive doubt is to be resolved in the vet-
eran’s favor.

This year, as you reference, interplay of the canons of statutory
construction and the deference to be accorded reasonable agency in-
terpretation of that ambiguity in statutes, under Chevron, or regu-
lations under Auer, has been the subject of two important cases,
Procopio v. Wilkie, in which the Federal circuit held that the stat-
ute unambiguously applied to veterans who had served in the Blue
Water territorial seas of Vietnam, and Kisor v. Wilkie, in which the
Supreme Court expounded on the proper place for Auer deference.
And I would carefully study those recent decisions and apply them
to tlcl)led standards of statutory construction that I had earlier de-
scribed.

Senator BROWN. Thank you, Mr. Jaquith.

The last point, Mr. Chairman, I would like to enter into the
record, and I would ask unanimous consent, an article in the Post
today with salaries lagging far behind private sector, VA has
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49,000 positions vacant. I know how much you care about this,
about the VA, Mr. Chairman, and that Senator Isakson does, and
Senator Tester, and Senator Hirono. All of us, we are all concerned
about that. It is partly salaries. It is also partly the attacks on Fed-
eral employees that we see from the White House, and the under-
mining of civil service.

Again, I understand it is partly a dollar figure, a dollar issue,
and I understand it did not begin with President Trump. There
have been shortages before. But this stepping up criticism of Fed-
eral employees, and coupled with the threats, again, for a govern-
ment shutdown, makes it even harder to recruit.

So I would like, Mr. Chairman, to enter this into the record.

Senator MORAN. Without objection. Senator Hirono?

SENATOR MAZIE K. HTIRONO

Senator HIRONO. Thank you, Mr. Chairman.

I ask all nominees before any of the committees that I sit on the
following two questions to start, and I will ask these two questions
of both of you, starting with Mr. Jaquith.

Since you became a legal adult, have you ever made unwanted
requests for sexual favors or committed any verbal or physical har-
assment or assault of a sexual nature?

Mr. JAQUITH. No, I have not.

Mr. LAURER. No, Senator.

Senator HIRONO. Have you ever faced discipline or entered into
a settlement related to this kind of conduct?

Mr. JAQUITH. No, Senator, I have not.

Mr. LAURER. No, Senator.

Senator HIRONO. For Mr. Laurer, you have had a number of
questions relating to your work at the National Security Council.
I just want to clarify, was one of your responsibilities to assist the
National Security Advisor and the National Security Council staff
on interpretations of U.S. and international law relevant to U.S.
national security?

Mr. LAURER. Yes, Senator.

Senator HIRONO. So Tim Morrison, the former Senior Director for
European Affairs at the White House and NSC testified in detail
about his recollections relating to the July 25th telephone call be-
tween President Trump and Ukrainian President Zelensky.

Morrison stated, quote, “After the call, I promptly asked the NSC
Legal Advisor and his Deputy to review it. I had three concerns
about a potential leak of the MemCon. First, how it would play out
in Washington’s polarized environment. Second, how it would play
out in Washington’s—second, how a leak would affect the bipar-
tisan support our Ukrainian partners currently experience in Con-
gress. And third, how it would affect the Ukrainian perception of
the U.S.-Ukrainian relationship.”

Were you the deputy referenced in Mr. Morrison’s testimony?

Mr. LAURER. Senator Hirono, I know who Mr. Morrison is. I can-
not, in this setting, get into any details about any advice that I
may or may not have provided.

Senator HIRONO. Oh, so you are saying that you were the deputy
referred to by Mr. Morrison.
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Mr. LAURER. No, Senator. That is not what I said. What I said
is that I know who Mr. Morrison is, as a Senior Director on the
NSC staff, but that in this——

Senator HIRONO. I am not—excuse me, I am not asking you tell
us what you said. I am just asking whether you are the deputy
that Mr. Morrison referred to. Yes or no?

Mr. LAURER. I do to believe that I am the deputy that he referred
to.

Senator HIRONO. So, I figure—you testified that you would be
fair and impartial. You would abide by the rule of law. I would ex-
pect that for both of you. And I am just wondering, the concerns
relating to the telephone call was first raised to the public by basi-
cally a valid complaint brought on by a whistleblower. We do have
statutes that require a Federal employee, if they see any mis-
conduct, et cetera, to come forward, and we do have statutes that
protect a whistleblower.

Do you think that the whistleblower’s identity should be dis-
closed?

Mr. LAURER. Senator, I have no opinion on that. What I can as-
sure you is that throughout my career of public service that I have
always acted in accordance with the law and integrity, and I stand
on my reputation in that respect, and having done so for almost 30
years on active duty and even longer as a commissioned officer, I
have a very clear record in that respect.

Senator HIRONO. So are you aware that we do have laws that
protect a whistleblower?

Mr. LAURER. Yes, I am.

Senator HIRONO. And you would abide by those laws. So some of
those laws would be that a whistleblower should not be subjected
ti)’1 threats, intimidation, or retaliation, and you would support
those.

Mr. LAURER. Yes, Senator, I can assure you that in any context
I am familiar with whistleblower laws and that in any context I
would respect those laws.

Senator HIRONO. It would be good if others did likewise.

For both of you, as you know there has been a claims backlog at
the VA, which ultimately will affect the workload for the court, and
many veterans have been waiting, as you are probably aware, for
years for their claims to be adjudicated, and we owe them swift jus-
tice. What can you do as a judge to decide cases on a timely basis?
And since I am running out of time I just need short responses
from you, of whether, you know, this would be something that you
would pay attention to and try to come up with ways to just effec-
tively move things along.

Mr. JAQuITH. Hard work and quick action.

Senator HIRONO. Long hours.

Mr. JAQUITH. Long hours. I think, you know, a career in litiga-
tion and working through the thicket of legal and factual issues
under deadlines would help me in that regard, getting from intake
to action. There are some other things that are promising—the Ap-
peals Modernization Act, the potential for class action litigation,
and as we have already discussed a little bit, the importance of
issuing clear, precedential decisions that it is hoped would speed
up the entire system.
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Senator HIRONO. Mr. Laurer?

Mr. LAURER. Senator, I would add to that obviously Mr. Jaquith
and I are not currently sitting on the court, but I recognize, and
I am humble enough to know that if confirmed, based on my will-
ingness to make things better and improve things, that I would
look around and I would add to that diversity of the experience
that currently exists on the court, by bringing to bear ideas that
I may have. But it would be very presumptuous at this point to say
what those may be, because I am not sitting there. But I would cer-
tainly, as part of the learning curve that anyone undergoes with re-
spect to a new position, would be very attuned to that and would
be looking for ways to bring hard work to it and innovative ideas.

Senator HIRONO. Thank you. Thank you, Mr. Chair.

Senator MORAN. Thank you, Senator.

Maybe for Mr. Jaquith, but either one of you, you mentioned, I
think, Mr. Jaquith, about the presumption of agencies, the def-
erence to their views. What is the current state of that law? What
is the court’s role in deference to the Department of Veterans Af-
fairs positions?

Mr. JaQuiTH. Well, thank you, Senator. There is a statutory
standard—it is Section 7261 of Title 38—for reviewing those, and
legal questions, de novo, factual findings, clearly erroneous.

In terms of the interpretation of regulations, it has been the sub-
ject of a lot of litigation, you know, first—

Senator MORAN. So is the answer, at the current state is it is un-
certain?

Mr. JAQUITH. I think the state of the law still is that there is def-
erence to be accorded to agency determinations when those deter-
minations are grounded in the specialized expertise of the agency.
That is, I think, the essence of Justice Kagan’s opinion in Kisor.
But first you have to determine if there actually is ambiguity or
not. That is not—you do not just immediately to deference—and
factor in—and I do not think this was discussed by the court in
Kisor—the Veterans Canon. So, you know, interpretive doubt is re-
solved in favor of the veteran.

Senator MORAN. Mr. Laurer, anything I should know beyond
what I just learned?

Mr. LAURER. No, Senator. I would concur with Mr. Jaquith.

Senator MORAN. Thank you. Let me ask this. In the interpreta-
tion of laws, I assume there are circumstances in which Congress
has created uncertainty, one statute saying one thing, one statute
saying presumably something different. And I know there would be
instances in which regulations, at the Department of Veterans Af-
fairs, might be in conflict with the statutes.

I would ask you, if and when you know of those instances, if you
would inform—would this be part of your role, informing this Com-
mittee, Congress, of those circumstances? One of the things in re-
gard to the question of backlog, if we can reduce the level of uncer-
tainty as to what the status of the law is, and whether a regulation
is complying with the statute, we can reduce the amount of litiga-
tion, I think, the amount of uncertainty that veterans face in need-
ing a pending claim.

Do you have suggestions for me of how we can make certain that
Congress knows when it might have the opportunity to clear the
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air about a law and work to make certain that the Department is
operating within the law?

Mr. LAURER. Senator Moran, my commitment would be to work
with, if confirmed, other members, of the court and also with the
other branches of the government. As I have stated with Com-
mittee members and staff that we have had the great fortune to
speak to over the course of the last few days, I view this as a col-
laborative effort between the court, the Executive, and Legislative
co- equal branches of the government. And so you have my commit-
ment to work. I do not know the actual mechanics of how we would
do that yet, but you have my commitment to do everything within
my power to do so.

Senator MORAN. Thank you. Mr. Jaquith, anything?

Mr. JAQUITH. Mr. Chairman, as I understand the role of the
court, I think, if confirmed, I would participate in making the de-
termination of whether regulations are consonant with statutes in
the context of cases, and it would be through those decisions that
that message would get out.

In terms of the interface with this Committee, I do not have an
insider’s knowledge of that but I presume, perhaps from the report-
ing requirement that is part of the expansion of the court, that any
of that sort of communication would come through the Chief Judge.

Senator MORAN. Thank you. Mr. Tester.

Senator TESTER. Well, I want to thank you for that question, Mr.
Chairman, because I think it is really important, and if there are
conflicts we have got to figure out a way to resolve them or we
have got to make sure that that communication chain is there. And
so short of doing it the old-fashioned way of just picking up a phone
and saying, “Hey, Jerry Moran, we have got an issue here,” or “Jon
Tester, we have an issue here,” we have got to figure out how to
do it, because the truth is it would make your job better and it
would just be good government.

Look, you guys have extensive experience. Is there anything—
and you are not on the court yet, but is there anything, any certain
area that you think that you are going to need to bone up on to
be on the court?

Mr. JAQUITH. Thank you, Senator Tester. Thought I believe the
nature and breadth and extent of my work over 37 years as a law-
yer has been outstanding preparation for service on the court, if I
am concerned, there is no question that the focus on the specifics
of veterans’ law is essential, and I have been doing that, reading
the statutes, rules of practice, the internal operating procedures,
many precedential cases and the reviews of such cases, and anal-
yses and commentaries on the development of the court, and sig-
nificant issues that have arisen. I have spoken with some knowl-
edgeable people on the subject, watched oral argument, listened to
a podcast or two.

One of the energizing aspects of a career in litigation is the vari-
ety of subjects encountered, and I am excited by this one and the
possibility of focusing further on veterans’ law, if confirmed.

Senator TESTER. Okay. Mr. Laurer?

Mr. LAURER. Senator, the fundamental skills have been dem-
onstrated with respect to interpreting laws and regulations and
fairly applying those. I would say that, as has been the case
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throughout my career, any time that I have gone to a different as-
signment there has been some learning to do, and I would expect
that I would approach it humbly, and like Mr. Jaquith already
started that process without presuming anything, of course, be-
cause, as you noted, we have not been confirmed. But certainly re-
viewing the seminal cases, articles, and doing as much in prepara-
tion for today’s hearing and this process as possible. So I would
continue to do that.

I can tell you that any time I have moved, and I have done so
every two years, in the United States Navy, I have had some home-
work to do before getting there, and then certainly upon arrival,
but quickly getting up to speed. Thank you.

Senator MORAN. Senator Blumenthal?

SENATOR RICHARD BLUMENTHAL

Senator BLUMENTHAL. Thanks, Mr. Chairman. I want to join in
the comments made by Senator Tester about the importance of the
Wolf case and the need to provide veterans with reimbursement for
the non-VA emergency care that they have paid for. I know you are
familiar with the case. I think that the court’s decision there was
really enormously instrumental and important in vindicating the
rights of veterans, and now alerting veterans, making them aware
of their rights to that kind of reimbursement. There are literally,
as you know, millions of dollars that veterans are due under that
decision, and I know that we are going to keep pushing for that
kind of fairness in reimbursement.

I hope that you will agree that veterans should not have to wait
years, generally, to get medical care from the VA, and that claims
and appeals should be resolved as quickly as possible. And I am
proud of the fact that we have worked, in the Congress, on a bipar-
tisan basis, to pass the Veterans Appeals Improvement and Mod-
ernization Act of 2017.

My understanding is that VA has doubled the number of appeals
it has decided from 52,000 in 2017 to 95,000 in fiscal 2019, and I
think one of our main goals has to be ensuring that the Court of
Appeals of Veterans Claims continues to operate to decide these
claims as quickly and fairly as possible, and I hope that both of you
agree.

Mr. JAQUITH. Yes, Senator. If confirmed we will certainly do our
best to ensure that that occurs.

Senator BLUMENTHAL. Mr. Jaquith, in your responses to the
Committee you mentioned that you had a substantial caseload in
defending VA malpractice claims, claims against the VA based on
malpractice. Why do you think there are so many of those claims?

Mr. JAQUITH. Senator, I think, in the main, it is a result of the
volume of care that is provided. I do not mean to suggest that the
incidence of medical malpractice claims is any greater in Veterans
Affairs medical centers than in other medical facilities, although I
have done no study of that so I do not know whether that is true.

In our work with the VA, it has been my observation that there
are outstanding professionals there, as there are in civilian hos-
pitals, so I would not draw any negative inference from that experi-
ence. And that was my experience in a criminal case that I handled
that involved VA medical care. And I am working in my capacity
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as Vice Chair of the Servicemembers and Veterans Rights Sub-
committee in a very positive way with VA representatives on the
issue of complete retrievable electronic patient records.

Senator BLUMENTHAL. In the Northern District of New York,
those claims came from which facilities?

Mr. JAQUITH. We have two big VA medical centers in Syracuse
and in Albany.

Senator BLUMENTHAL. And so you would defend the VA——

Mr. JAQUITH. Yes.

Senator BLUMENTHAL. in those claims——

Mr. JAQUITH. Yes, Senator.

Senator Blumenthal.——in Federal court.

Mr. JAQUITH. When lawsuits are filed against the VA or its doc-
tors and caregivers, then it falls on the United States Attorney’s of-
fices to provide representation, and it is in that context that we
often experience the issues with retrieving and providing discovery
of patient records.

Senator BLUMENTHAL. You mentioned that there was a criminal
case. Did you—you prosecuted it, I assume?

Mr. JAQUITH. I did, Senator. It involved a research coordinator
that was falsifying patient records to enroll and maintain patients
in cancer treatment studies, and a patient died because his com-
promised liver and kidney function, as would have been revealed
by accurate laboratory results, made him susceptible—made the in-
fusion of chemotherapeutic drugs fatal.

Senator BLUMENTHAL. Because of your experience in those cases,
both civil and criminal, do you think you have any predilection ei-
ther for or against the VA?

Mr. JAQUITH. No, Senator, I do not. I am certain that I could be,
if confirmed, fair and impartial in deciding all the cases that come
before the court.

Senator BLUMENTHAL. Thank you. Thanks, Mr. Chairman.

Senator MORAN. Senator Tester.

Senator TESTER. Yeah, thank you, Mr. Chairman. I just wanted
a quick statement to put into the record. I want to ensure that I
give Chairman Isakson the opportunity to review the discussion. I
know Adam is here and he will make sure he gets the discussion.
As such, I will confer with Chairman Isakson on whether these
matters should be discussed in closed session, and then we will
bring the Committee back at a later date to have a broader discus-
sion with all Committee members on whether these issues require
the meeting to be closed.

Look, I want to ensure that we are in accordance with the rules
of Senate. I also want to give Chairman Isakson the opportunity
to review the proceedings today.

I know we are waiting for another member to come. Chairman
Moran and I were just sitting here talking. You guys are really in-
credibly qualified for this job, and I hope I am—I hope that every-
thing works out with the NSC stuff so that both of you can get con-
firmed, because I think you are going to do a marvelous job. And
if you do not, I am going to be really disappointed, because you cer-
tainly have the pedigree to do some really good work and the expe-
rience to really meet the needs on the appeals court, so thank you
both for being here.
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Mr. LAURER. Thank you, Senator.

Mr. JAQUITH. Thank you, Senator, for your kind words.

Senator MORAN. Senator Tester, thank you. I too confirmed with
Committee staff and here is my suggestion with the issues that
have been raised in regard, particularly, to Mr. Laurer and his role
at the NSC. What I would suggest is that Committee members sub-
mit written questions to the witnesses, and those questions then be
answered by the witnesses in writing, to be submitted to the Com-
mittee. And if the answer involves an inability to answer the ques-
tion, if the response involves the inability to answer a question,
then explain the legal justification for that inability.

Then Senator Tester, the Ranking Member, and Senator Isakson,
the Chairman of the Committee, can then have the conversation
about what should be the next step, if any, in regard to a different
setting for this Committee. That would put into the record the
question, and it would put into the record the legal basis for which
the question was not answered. And then you and Chairman Isak-
son can reach a conclusion to how best to handle that cir-
cumstance.

I think this concludes our hearing. I always in hearings that I
chair if there is anything that either witness, either of you would
like to say, that has not been asked, that you wish to correct some-
thing, you wish something was on the record. And I have already
taken too much time because Senator Sullivan has now arrived.

But I will give you that opportunity when we conclude the ques-
tioning by Senator Sullivan.

SENATOR DAN SULLIVAN

Senator SULLIVAN. Thank you, Mr. Chairman, and I apologize.
Thank you for keeping the hearing going here. This is an important
position. Congratulations to both of you.

You know, my state, the great state of Alaska, we have more vets
per capita than any state in the country. And one of the biggest
challenges that I have seen is the delay and the backlog with re-
gard to appeals. And so I would just like to get your sense of how
you would envision, both of you, addressing doing the appellate
work in a fair way, of course, but also in an expeditious way. And
are there ways in which you think we, or the VA itself, or even
under the current law, can help with regard to addressing what is,
I am sure you know, in certain cases, years and years and years
of delays with regard to appeals that have built up? And I will just
ask that of both of you.

Go ahead, Mr. Laurer.

Mr. LAURER. Thank you, Senator. As you noted in your question,
the most important part is getting it right.

Senator SULLIVAN. Yes.

Mr. LAURER. That is the fairness. But I recognize clearly that
there is also a need to do so expeditiously.

Senator SULLIVAN. You know the saying, justice delayed is jus-
tice denied.

Mr. LAURER. Yes, Senator.

Senator SULLIVAN. So it is a combination.

Mr. LAURER. Yes, Senator. So there have been a number of steps
already taken to address that, for example, the temporary expan-
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sion of the number of judges that are on the court, that, for four
years, increases the size from seven to nine judges. That, of course,
will help, but at the same time, as was noted earlier in the hear-
ing, we have seen a significant increase in the number of appeals
coming before the court, up from approximately 4,000 in 2017 to
almost 7,000 in 2017.

So in addition there have been some other significant develop-
ments, for example, with respect to the court’s ability to consider
class actions and to aggregate similarly situated claimants and ap-
pellants, and that is, of course, the Monk case.

And so there are a number of things that are already available.
The legislature, of course, has the ability to consider further ways
to do this, everything from expanding the court to any other num-
ber of measures that are available.

And then also, frankly, if confirmed, my commitment would be
to doing everything within my power to, for example, provide clear
decisions that are helpful throughout this process, and, of course,
if you do so as part of a panel or a banc, that has precedent. And
so those opinions and decisions have precedential value. But also
even with the single-judge decisions, it is always best to have clar-
ity, and that helps not only the board but all the way down to the
regional office and to the individual veterans, because the clearer
you can be about the applicable law and regulations, the more effi-
cient the entire process becomes.

Senator SULLIVAN. I do not want to interrupt, Mr. Laurer. Thank
you.

Do you have a view on my question and the response?

Mr. JAQUITH. I echo Mr. Laurer’s hope that the systemic
changes, the Appeals Modernization Act and the potential for ag-
gregate case resolutions help. If confirmed, I would strive to em-
body my common exhortation to lawyers in the United States At-
torney’s Office more, better, faster. I will work tirelessly to screen
cases quickly, and if they are properly resolved by a single judge,
do so expeditiously with a decision that is correct in law and fact.
And on cases referred to panels, I will promote celerity and clear
articulation of the dispositive rule of law to achieve justice in the
case and maximize the likelihood that the precedent will hasten
the resolution of other cases.

Senator SULLIVAN. Let me ask, just real quick, I think it is ap-
propriate, and I do not know how the work between the Committee
and the court of appeals actually—appeals court works. But I do
think that it is appropriate if, if confirmed, and during the course
of your time, you are seeing ways in which things that are statu-
torily based and mandated are either helpful or unhelpful, or ideas
to make it more helpful. I think it is certainly appropriate to make
sure we get an update—this Committee in particular, gets an up-
date from you when you see this in practice, if you have ideas and
thoughts for legislative reform.

So could I get a commitment from both of you to be willing to
do that and continue to work with this

Committee on these issues? Mr. Laurer.

Mr. LAURER. Senator Sullivan, you have my personal commit-
ment. As you are aware, there is also the annual reports that are
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required under statute. That is one mechanism, but that is not all
that can be done.

Senator SULLIVAN. Yeah, sometimes a report can be kind of, you
know, bureaucratized to such a degree it doesn’t say much. So if
you have views, we certainly would love to hear them.

Mr. Jaquith, can I get your commitment on that?

Mr. JAQUITH. Yes, Senator, although I expect—I do not know
how the—what the inner working of the court is like in this regard,
and it may be that the proper way for those—any input I might
have, if confirmed, would be to come through the Chief Judge.

Senator SULLIVAN. Yeah. No, we do not want any ex parte com-
munication or anything like that, but I think a continued—you are
going to be the experts. You are going to be on the ground. You are
going to see what works and does not work, and I guarantee you
it will be things that are good, things that are not so good, and
some of which we will need to address, statutorily. I think this
Committee has very common approach, bipartisan approach, to see
these cases done in an expeditious but fair manner. If you have
ideas on that, we would welcome it.

Thank you, Mr. Chairman.

Senator MORAN. Senator from West Virginia, Senator Manchin.

SENATOR JOE MANCHIN

Senator MANCHIN. Thank you, Mr. Chairman. First of all, I want
to thank our nominees for the service, both of you for your service
to our country and for stepping up to continue to serve our vet-
erans as judges of the U.S. Court of Appeals for Veterans Claims.
I know both of you are going to do an excellent job, and I plan on
voting and supporting you wholeheartedly.

I take these nomination hearings very seriously. I enjoyed meet-
ing with both of you all yesterday in my office. However, I am
going to apologize right now for using my time here to address the
horrible deaths—the horrible deaths of veterans at the Clarksburg
VA, where last year up to 11 veterans were murdered by a VA em-
ployee who used unauthorized insulin injections to kill them.

For example, we know from reporting that the person of interest
was likely not certified to be treating veterans, that the Clarksburg
VA had a history of failing to report sentinel events, that the num-
ber of deaths at the hospital during the period in question was
higher than normal, and that insulin at the Clarksburg VA was not
secured. These are all examples of topics that we could dive into
on a policy level that would not harm the investigation and would
begin to hold the VA accountable and prevent this from happening
at any other VA facility.

The reason I am saying this is because Dr. Richard Stone, the
Executive Director, the executive in charge of the Veterans Health
Administration, recently wrote an op-ed. Now I had not said a
word, because they asked me not to, not to get this an investigation
as for veterans, an investigation which I think we need, because
they said it would impede their own investigation, from a criminal
investigation.

But Dr. Richard Stone, the executive in charge of the Veterans
Health Administration, at the VA in Clarksburg, wrote an op-ed in
the Clarksburg-area Exponent Telegram, and appeared on a West
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Virginia television declaring—mind you, declaring that the VA has
already done—has already done what we should do for account-
ability. I have been quiet, not wanting to impede it. He is ahead
of it when all of this happened, and now he is saying everything
is hunky-dory and fine, and blamed negative press and headlines
for bad perceptions of Clarksburg VA.

Well, I am sorry, Dr. Stone. That is not the case, and it is defi-
nitely not the facts in West Virginia. The VA Inspector General
and Department of Justice have been leading an investigation into
a person of interest for nearly a year and a half, without making
any arrest. I have spoken many times to Inspector General Missal
and the U.S. Attorney for the Northern District of West Virginia,
Bill Powell, and understand that we have to be careful not to inter-
fere with an ongoing criminal investigation.

But I want to know when our family members of victims are
going to get answers, and when are we going to have some account-
ability, other than just an op-ed by the person in charge saying ev-
erything is fine.

Something is wrong. My office receives more than 20 calls per
week from victims of family members of people who do not even
know if their family member’s death at Clarksburg was part of this
string of homicides. Can you imagine losing a loved one during this
period of time, that now that it has been reported that we had
homicides and no one has any answers at all?

So we cannot figure out, at the VA, and investigators who refuse
to answer for the sake of protecting investigations. Veterans all
across West Virginia can contact our office, ask me how is the VA
going to be held accountable for many obvious systematic VA issues
that caused these murders to continue for at least six months in
2018.

First of all, the insulin was not even secured. The medicine was
not even secured, how it was dispensed. Just so many violations.

I have repeatedly called on my colleagues to immediately hold a
hearing. If it was in your state, if this happened to any of your con-
stituents, you would feel the same way as I do. On the policies and
procedures in place at the VA, it led to 11 veterans being mur-
dered—11 veterans being murdered at the hands of a VA employee.
What type of background check did they go through? How do we
basically vet these people where they should even be in any hos-
pital setting, let alone a veterans’ hospital? But we have been cau-
tioned that we cannot hold the VA accountable until the investiga-
tions are completed.

Well, I respectfully disagree, and I will tell you why. I ask my
colleagues and the VA—if we cannot hold a hearing until the inves-
tigation is completed, how can the VA write op-eds, the head of the
VA in Clarksburg write an op-ed declaring that all is well and ev-
eryone and everything has been held accountable at the VA?

If you were me, representing the people of West Virginia, we
have more veterans per capita than most any state. We rank right
at the top with Alaska and everybody else. And our people are will-
ing to go and fight and die for our country, and all we are asking
for is a simple answer to families, “Did my dad get killed or mur-
dered, or was it natural causes? What happened?” I have got all
this going on now, a year and a half.
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So I respectfully—I have been very respectful of this Committee.
I think it is a wonderful committee under the leadership of both
the Chairman, who is sitting in for our Chairman Isakson right
now, and the Ranking Member and my dear friend, Jon. And I
just—I feel so strong about this that we can be seeing, have they
made any corrections? Are we handling the medication differently?
Are we vetting basically people working there? Have we gone back
and looked at their background, their experience level, if they had
any type of psychotic problems or psychiatry or mental illness that
could have caused something like this?

Something has happened. I am reading in the paper, which I am
not supposed to say anything or ask questions, but I have to read
in the paper every day in West Virginia, the person of interest was
a person that was monitoring the insulin levels to make sure that
it was working. That means it was making sure that the hypo-
glycemia was going to work and kill them. Can you believe?

This is what we are dealing with. And I hate to use this time,
because I think you two are going to be wonderful. I support both
of you. We had a great conversation. I think you understand where
I am coming from and my passion for this. But I have compassion
for the families and I cannot give them answers. Enough is enough.

Senator MORAN. Senator Manchin, thank you. I do not think
there is a question in there for either of the witnesses but I appre-
ciate you highlighting this issue, and I look forward to working
with you on a desired outcome. I know that you are dealing with
Chairman Isakson and the Ranking Member, Mr. Tester.

If T talk any longer another Senator will arrive, so I think I am
going to conclude my remarks.

Again, I would suggest that there is a way to get this issue of
whether or not there is a closed or classified hearing through writ-
ten questions with appropriate response as to why the answers
cannot be—the responses cannot be given.

And anything that either one of you want to say before I con-
clude the hearing?

Mr. JAQUITH. No. Thank you, Senator.

Mr. LAURER. Senator, I would just like to again thank this Com-
mittee, as well as the staff, for all of the tremendous work. I know
it is a huge effort and I really appreciate, with respect to my nomi-
nation, all of the work. Thank you, sir.

Senator MORAN. Surprisingly, Senator Tester did accurately re-
flect the conversation that he and I had, which was that you are
both very impressive individuals and it is a pleasure to hear what
you have to say and to know that people of your caliber are inter-
ested in serving in these capacities.

The hearing record will remain open for five business days and
any question for the record should be submitted to the Chief Clerk
no later than the close of business on Friday. That is a little bit
different time frame, but we need to see if we are going to do con-
firmations, that this move expeditiously. We are trying to follow
your suggestions about how to get timely results and have our
business concluded in an appropriate time frame. So close of busi-
ness this Friday.

With that the hearing is adjourned.

[Whereupon, at 10:47 a.m., the Committee was adjourned.]
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Statement of Grant C. Jaquith
Nominee to be Judge, United States Court of Appeals for Veterans Claims

Chairman Isakson, Ranking Member Tester, and distinguished Members of this
Committee, thank you for the opportunity to speak with you today. I am honored to have been
nominated by the President to become a Judge on the United States Court of Appeals for Veterans
Claims.

This great privilege is the result of my family’s love, support, and example. My wife,
Rosemarie, and my six children, Amanda, Larene, Gordon, Olivia, Isabelle, and Colton, mean
everything to me. My inspiring wife is an accomplished lawyer and community leader who spoke
only Spanish when she started kindergarten. Her parents came to the United States from Cuba as
teenagers to find a better life. She is here today, along with three of the children and some of their
family members, including three of my grandchildren. All of my children and grandchildren are
with me always. One is in federal service ~ my son Gordon is the Director of the Naval Forces
Division of Cost Assessment and Program Evaluation in the Office of the Secretary of Defense.

My own roots in service run deep. I am descended from a Mayflower passenger — a servant
who signed the Mayflower Compact 399 years ago. The first Jaquith born in America died in
1678 of wounds received 3 years earlier in King Philip’s War. Several Jaquiths answered the call
to arms in Lexington, Massachusetts in April of 1775. A grandfather six generations back served
in the War of 1812. During the Civil War, my great-great-grandfather was a private in the 12%
Vermont volunteers engaged in the defense of Washington. In the 1950s, my father served in the
Navy as a machinist’s mate, contracting pneumonia, returning to work too soon, and developing
persistent lung problems that resulted in a permanent disability rating.

My parents taught me to judge people on merit, based upon their character and conduct,
and to care about them. They found fulfillment in dedication to family, church, community, and
country, and illustrated industry and perseverance. They expected nothing and were grateful for
everything. My mother is watching now on television and cheering my efforts to live up to their
example. She instilled my interest in history. From reading biographies of famous people, I
concluded that those who shaped our nation most often were lawyers or soldiers, and a dream was
born — to become both.

Isigned my first contract with the United States of America about a month before my 18%
birthday, accepting the ROTC scholarship which enabled the son of postal worker and a
homemaker to go to a private liberal arts college. I was commissioned upon graduation, but was
granted an educational delay to go to law school, leading to a summer judicial clerkship, work in
the public defender’s office, and then the Army Judge Advocate Generals Corps. After 6 years of
active duty, I joined a large law firm in Syracuse. In 1989, I came to the U.S. Attorney’s Office.
I remained in the Army Reserves, rising to the rank of Colonel and serving as a trial judge from
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2001 10 2010. Inthe U.S. Attorney’s Office, T have been a supervisor since 1998, including serving
as Criminal Chief, First Assistant {J.S. Attorney, and United States Attorney.

My 32 years of active military service involved a broad range of legal work, including:
general practice assisting soldiers, veterans, and their families; advising commanders regarding
operational, administrative, and disciplinary matters; addressing civil claims; prosecuting criminal
cases; and presiding over courts martial throughout the United States and in Germany and Korea,
including cases involving soldiers with significant service connected health issues. I have spent
over 30 years in the U.S. Attomey’s Office conducting investigations, trying complex cases of
different types, handling appeals, and leading the effort by lawyers and support staff to secure
justice in civil and criminal cases throughout a district encompassing 30,000 square miles. In
striving always to fulfill our responsibility to do the right thing in the right way, 1 have learned
from eight excellent United States Attorneys; an outstanding leadership team, including my First
Assistant U.S. Attorney; and many talented colleagues. My diverse case work included
prosecution of a research coordinator at a VA medical center who falsified patient records to enroll
them in cancer treatment studies, including those of a patient who died from the resulting infusion
of chemotherapeutic drugs, as well as the Chief of Oncology who failed to ensure that accurate
case histories were maintained and that treatment was based on actual laboratory results.

As Vice-Chair of the Servicemembers and Veterans Rights Subcommittee of the Attorney
General’s Advisory Committee, I have initiated greater dialogue with the Department of Veterans
Affairs about the importance of retrievable patient records to the quality of medical care for
veterans and later litigation about that care — under both the current VA health records systems
and the modernized comprehensive electronic system being designed and fielded.

My family and professional history have imbued me with reverence for the service and
sacrifice of veterans and the rule of law for the fair, impartial, and orderly resolution of disputes.
These cornerstones of our country are connected in the Court of Appeals for Veterans Claims.

I have learned from exceptional jurists I have appeared before and worked for that
excellence depends not only on integrity, judgment, knowledge, and common sense, but also on
humility. They showed that good judging comes from listening and learning to understand the
facts and the law and fairty apply the latter to the former. If confirmed, I will follow their example
and work tirelessly to resolve cases justly and swiftly.

Thank you for considering my nomination to this crucial court. I would be pleased to
answer any questions you have.
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Statement of Scott Laurer
Nominee to be Judge, United States Court of Appeals for Veterans Claims

Good Moming Chairman Isakson, Ranking Member Tester, and
Distinguished Members of the Committee. Thank you for the opportunity totestify before you
today and for the Committee staff’s assistance in connection with my nomination.

1 am honored that the President has nominated me to serve as a judge on the United
States Court of Appeals for Veterans Claims. 1 would not be here without the support of many
people, and today I would like to particularly acknowledge my family.

My father’s parents and mother’s grandparents sailed to the United States in search of
better lives for themselves and future generations. Most did not even have the equivalent of a
high school degree; however, they valued education, embraced hard work, and proudly became
American citizens. They labored humbly in a Kansas City slaughterhouse, as a domestic helper
in Topeka, and as a custodian, domestic helper, dressmaker, and roofer in Philadelphia.

My parents made extensive sacrifices raising seven children. After two of our
grandparents lost their spouses, my parents also welcomed the surviving grandparents into our
home. Anything our large family lacked in material wealth was surpassed by mutual affection
and happiness. Growing up our parents taught us to treat everyone with respect, the importance
of personal commitment, and the value of teamwork — lessons that would serve me well
throughout my military career,

While a second-year law student, I met my future spouse and best friend. During our 28
years of marriage, 11 permanent change of station moves, and multiple deployments, her support
has been unwavering. Our two children have also backed me in countless ways, while being
towed around the globe attending a dozen different primary and secondary schools between
them. Ithank my family members for their love, selflessness, and support to our Nation.

1 wanted to become a lawyer since high school. As the son of a Korean War-era veteran
and nephew of a Vietnam War veteran, I was also drawn toward military service. I did not know
it was possible to serve as both an officer and an attorney until I met Judge Advocate General’s
Corps officers who were recruiting at my law school. The more I learned about the JAG Corps,
the more cager I became about serving in the dual professions of arms and the law. The Navy
JAG Corps selected me for its Student Program, and I was commissioned in January 1989.

The United States military offered me the privilege of service, unparalleled leadership
experience, and a wide range of legal skills. During nearly 30 years of active-duty service, I
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Scott J. Laurer
Prepared Statement
October 31,2019

provided legal services to military service members, veterans, and their families, and I advised
our country’s most senior civilian and military leaders on complex legal issues in combat zones,
at sea, overseas, and here in Washington, DC. Through these diverse experiences, | have
demonstrated my ability to faithfully interpret and apply laws and regulations to factual
situations and to communicate effectively, in speech and in writing, my reasoning behind legal
conclusions.

Veterans and their families deserve judges serving on the United States Court of Appeals
for Veterans Claims who are impartial, diligent, skilled, and devoted to the law. If confirmed, I
will uphold those solemn obligations and enhance the Court’s efforts to decide an individual
veteran’s appeals fairly and expeditiously.

Thank you again for the opportunity to appear before you today. I would be glad to
answer your questions.



28

Pre-Hearing Questions for the Record
Nominatien Hearing of Grant Jaquith to be
Judge, Court of Appeals for Veterans Claims

Questions From Ranking Member Jon Tester

Question 1. How has your professional experience prepared you to be a judge on
the Court of Appeals for Veterans Claims?

Response: I believe the nature, breadth, and extent of my work over 37 years as a lawyer
has been outstanding preparation for service as a Judge on the Court of Appeals for
Veterans Claims. I have served our nation in some capacity throughout that time. More
than 32 years have focused on litigation in federal courts, trial and appellate. A typical day
in my current job as United States Attorney involves making decisions on how to pursue
justice in civil and criminal cases and appeals. The Northern District of New York
encompasses 30,000 square miles, well over half of the state, and includes a 310 mile
border with Canada, four Haudenosaunee nations (Cayuga, Mohawk, Oneida, and
Onondaga), Fort Drum, the Air Force’s Rome Laboratory, Watervliet Arsenal, and two
Department of Veterans Affairs Medical Centers.

Over my 30 years in the U.S. Attorney’s Office, I have tried several complex cases of
different types and represented the United States in the appeals to the Second Circuit of
those trials and many other cases I've handled. Federal trial and appellate practice involves
a lot of research and writing: prosecution memoranda; detailed applications for court
authorization of search warrants, eavesdropping warrants, and other investigative
measures; motions and motion responses; proposed jury instructions and trial and
sentencing memoranda; and appeals briefs. The amount of oral argument is extensive, too.

For over 21 years, I have been supervising litigators, managing programs, and leading the
investigation and prosecution of a high volume of challenging cases. I drafted our first
formal Criminal Division Operations Manual, addressing new developments, preparing
templates for commonly used documents, and establishing standard procedures to ensure
compliance with substantive and procedural law. For nearly 10 years, my leadership
responsibilities have included civil cases, including a substantial numbers of lawsuits
involving Department of Veterans Affairs Medical Centers. 1 instituted a Civil Division
Manual and we made reinvigorating our Civil Division a high priority and emphasized
parallel civil and criminal proceedings, affirmative civil enforcement, and more thoughtful,
thorough assessment of lawsuits against the United States, to facilitate both vigorous
defense and fair settlements. As United States Attorney, I am serving as Vice-Chair of the
Servicemembers’ and Veterans’ Rights Subcommittee of the Attorney General’s Advisory
Committee, and on the Border and Immigration Subcommittee, Native American Issues
Subcommittee, and Health Care Fraud Working Group. I spearheaded establishment of
the US-Canada Border Operations Leadership Team (BOLT) to combat transnational
crime and have invigorated prosecution and prevention initiatives to curtail violent crime
and opioids and other drug offenses.
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In nearly 29 years in the Army Judge Advocate General’s Corps, I performed a wide array
of functions. 1provided legal assistance to soldiers, veterans, and their family members in
all areas of civil law, including those involving military and veteran’s benefits. T advised
a depot commander on matters of command administration, contracts, environmental law,
federal-state relations, and personnel matters and did similar work advising other
commanders at all levels, including as the Staff Judge Advocate advising the New York
Army National Guard Commander and his staff. I investigated and settled civil claims
against the Army arising in a 29 county area. I provided instruction on military justice,
operational law/law of war, ethics, and mobilization preparedness, including veterans’
reemployment rights and the protections of what is now known as the Servicemembers
Civil Relief Act. As a trial counsel, my prosecutions included cases of forcible sodomy,
aggravated assault, child abuse, sexual assault, felony larceny, drug offenses, forgery,
burglary, check crimes, and military offenses. Iserved as a Special Assistant U.S. Attorney
(SAUSA) in both the Western District of Missouri and the Western District of New York.
Some of the cases I worked on, as a trial counsel and a SAUSA, involved significant
medical evidence.

As an Army trial judge from 2001 - 2010, I presided over courts-martial at forts throughout
the continental United States and in Alaska, Germany, and Korea, including trials on
charges of solicitation to murder, rape, aggravated assault, indecent assault, conspiracy,
and internet solicitation of sex with children. In 2006, I was activated and served as the
trial judge at Fort Bragg, North Carolina, for three months, where court personnel related
that defense counsel and prosecutors regarded me as a patient judge. At all times, |
endeavored to treat the lawyers as I wanted to be treated when I tried a case. After trial, I
met with the lawyers to discuss their performance and offer suggestions. Formal
evaluations of my judicial work included laudatory comments such as:

* “Grant’s talent, maturity and experience are simply without par. . . Thoughtful, deliberate,
and temperate, his courtroom performance in presiding over 30 trials during this period,
including several highly contentious contested cases, was flawless.”

» “A gifted jurist, he sets the standard.”

» “Grant is the best military judge I've encountered in my tenure as the Chief Judge. . . As
one active duty judge put it, ‘I go into the courtroom when he is trying a case because he
has so much to teach me.””

I began my legal career trying a few misdemeanor cases as an intern in the public
defender’s office, and spent a year handling a wide variety of litigation and other client
matters, including appearances in both trial and appellate court.

I have learned much from a multitude of exceptional lawyers: judges who supervised my
work, trial and appellate judges who presided over my cases, leaders in the JAGC and the
U.S. Attorney’s Office, the senior leadership teams I have overseen as First Assistant U.S.
Attorney and United States Attorney, and other colleagues. These mentors and the broad
spectrum and duration of my work have given me perspective and helped develop the good
judgment and common sense my parents instilled. In each position, I have always sought
to be resolute, fair, and tireless in pursuing justice. I would bring that fairness and work
ethic to this position.



30

Perhaps the most important results of my 37 years in practice are a deep, abiding love of
the law; complete commitment to discerning and doing the right thing in the right way in
every case; belief that the rule of law is a cornerstone of our country as the way for the fair,
impartial, and orderly resolution of disputes; and a sense of humility born of recognizing
that fulfilling our public trust requires real attention to others — to listen and learn to
understand the facts and the law and faithfully apply the latter to the former. These
principles govern my work as United States Attorney and would apply to my work on the
Court if I am confirmed.

Question 2. How would you evaluate statute? How would you evaluate Congressional
intent?

Response: I would evaluate statute by carefully considering its text. If the words are clear
and unambiguous, they are applied as written. In making that determination, I would
construe the words in accordance with their ordinary usage and context, reflecting how
they were most likely understood by Congress and the public and most compatible with
the surrounding law into which they were integrated. Legislative history may be helpful
in ascertaining the reasonable construction of the statutory language.

There is another canon of construction that applies to veterans benefits statutes:
“interpretive doubt is to be resolved in the veteran's favor.” Brown v. Gardner, 513 U.S.
115, 118 (1994).

Question 3. What are your views of attorney or advocate representation versus pro se
representation?

Response: Representation is important to advancing the interests of veterans and
facilitating the expeditious and just resolution of their claims. In my experience, courts do
a good job of ensuring that pro se litigants receive fair hearings, both by providing
information to help them understand the process and fulfill its requirements and by liberally
construing their efforts to do so. But having a representative to advise, assist, and advocate
for each litigant nearly always sharpens the identification and presentation of the relevant
facts and applicable law, hastens resolution, and increases the likelihood of an appropriate
outcome. Cases before the Court often involve assessments of statutes, regulations,
policies, military records, and medical evidence, along with all of the proceedings below.
Having a representative well versed in veterans’ law helps both the appellant and the Court.

The Court’s annual report for fiscal year 2018 reflects that 26% of claimants were
unrepresented when they filed appeals and 11% were still unrepresented when their appeals
were resolved. Those percentages are slightly lower than in recent years, and much lower
than in fiscal year 2013 and before then. However, the fiscal year 2018 percentage of
petitioners who were unrepresented at filing (44%) and at resolution (41%) were
significantly higher than in recent years. If confirmed, 1 will support efforts to reduce the
percentages of unrepresented appellants and petitioners.
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Question 4. What do you believe is a reasonable timeframe for the court to make a
decision?

Response: I do not believe I can generalize fairly from this vantage point, in light of the
many factors that affect the time it takes to make a decision, including the volume of work,
the complexity of the issues presented in each appeal, and the nature and extent of the
advocacy of the parties. The number of judges involved also affects the length of time to
decision. Though decisions by panels of judges generally take longer, but the systemic
value of their precedential effect may ultimately decrease the overall amount of time from
claim to final action. It is noteworthy that the annual reports of the Court reflect that the
median time from filing an appeal to disposition in 2018 was the shortest in the past 20
years, though the numbers of appeals and dispositions were the highest. If confirmed, 1
hope to help continue that trend.

Question 5. Would you reverse a VA position that is consistent with long-standing
practice but youbelieve is an incorrect interpretation of statute?

Response: Yes. A long-standing practice that is not lawful should not stand, though its
endurance would highlight the importance of careful consideration of statutory
construction.

Question 6. Would the potential cost of overturning an established rule factor into your
decision onhow to adjudicate a case?

Response: No. A judge should use the canons of statutory construction to determine what
the law is. The cost of compliance with the law is a matter for consideration by lawmakers,
though it highlights the importance of careful attention in adjudication to what the law
permits.

Question 7. You noted on page 12 of the supplemental questionnaire that you
participate in an ongoing dialogue with Department of Veterans Affairs’
representatives about the importance of patient records to the quality of medical care
for veterans and later litigation about that care. Generally, what have you
communicated to the Department? How will this experience inform your opinion as a
judge on the Court of Appeals for Veterans Claims?

Response: In my role as Vice-Chair of the Servicemembers and Veterans Rights
Subcommittec of the AGAC, I have generally communicated to the Department of
Veterans Affairs that: creating and maintaining accurate and retrievable patient records is
important to the quality of medical care for veterans and to later litigation about that care
handled by United States Attorneys’ Offices; we should work together to identify and
retrieve the records necessary for such litigation from the many modules of the current VA
medical records system; and facilitation of both better access to patient records by
caregivers and better retrieval of such records later so the quality of that care can be
demonstrated should be part of the VA’s electronic health record modernization project.
My experience with these matters and the work of the VA — in the context of the efforts of
the Servicemembers and Veterans Subcommittee and in civil and criminal cases — aids my
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understanding of the issues presented in the cases that come before the Court of Appeals
for Veterans Claims.

Question 8. The claims process, from an initial claim to an appeal to the Board of
Veterans Appeals, is preferential to the claimant. The process is supposed to be non-
adversarial and easy forveterans to navigate. That non-adversarial nature changes when a
claimant appeals to theCourt of Appeals for Veterans Claims. What in your background
has prepared you to review cases de novo and when the earlier process purposely gives
preferential treatment to the claimant?

Response: The standards of review applied by the Court of Appeals for Veterans Claims,
outlined in 38 U.S.C. § 7261, are much like those which govern the appellate review of the
federal cases I have handled for over three decades. In general, questions of law are
reviewed de novo, findings of fact are reviewed for clear error, and discretionary matters
are reviewed for abuses of discretion. I believe my extensive experience with cases
measured against these standards is excellent preparation for providing proper review in
accordance with Section 7261. And my lengthy military career, including nearly nine years
as a trial judge, should foretoken facility in applying “the rule that interpretive doubt is to
be resolved in the veteran’s favor,” Brown v. Gardner, 513 U.S. 115, 118 (1994).

Though there is no perfect paraliel, the variety of cases I have handled and roles I have had
in those cases provide important grounding in the principles involved. Criminal and civil
trials involve a kind of de novo review of the conduct that led to the action. In criminal
cases, the accused is cloaked with a presumption of innocence, and both types of cases are
governed by procedural and evidentiary rules that sometimes provide parties preferential
treatment. Some cases reviewed in federal court arise from prior administrative
proceedings, such as those involving social security benefits or complaints of
discrimination. The military justice system runs through commanders who serve as
convening authorities empowered to disapprove, reduce, commute, or suspend court-
martial sentences.

As an Army Judge Advocate, in addition to the work described above, I served in various
capacities on administrative separation boards, including president, legal advisor, recorder
(presenting the evidence), and respondent’s counsel. Inegotiated issues with the union and
represented management in adverse personnel actions, complaints of unfair labor practices,
and complaints of discrimination, trying an employee disciplinary matter before an
administrative law judge of the Merit Systems Protection Board. Army trial judges are
expected to engage even more actively and directly with the accused than their state and
federal counterparts to ensure that those accused understand their rights, make knowing
choices, and, if that choice is to plead guilty, that there is an adequate factual basis
satisfying every element of the crime and any hint of a possible defense is explored and the
applicable law explained.

As United States Attorney, I am regularly called upon to resolve issues and disputes
involving cases, policies, programs, law enforcement and other governmental agencies,
and office administration, and have done that kind of supervisory work for over 21 years.
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My family and professional history have imbued me with reverence for the service and
sacrifice of veterans, so I understand completely the reasons for the preferential treatment
described. In addition, my entire professional life has included work in the federal
bureaucracy, so I also understand well the frustration sometimes experienced when seeking
administrative action.
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Pre-Hearing Questions for the Record
Nomination Hearing of Scott Laurer to be
Judge, Court of Appeals for Veterans Claims

From Ranking Member Jon Tester

Question 1. How has your professional experience prepared you to be a judge on
the Court of Appeals for Veterans Claims?

Response. The United States military offered me the privilege of service, unparalleled
leadership experience, and a wide range of legal skills. During my nearly 30 years of
active-duty service as a Navy judge advocate, I provided legal services to military service
members, veterans, and their families, and T advised our country’s most senior civilian
and military leaders on complex legal issues. Through these diverse experiences, I have
demonstrated my ability to faithfully interpret and apply laws and regulations to factual
situations and to communicate effectively, in speech and in writing, my reasoning behind
legal conclusions.

As a Deputy Legal Advisor on the National Security Council staff during the last two
years of my service, I coordinated extensively with senior attorneys and other personnel
across the Federal Government while providing legal advice and counsel in meetings
between Cabinetslevel officials and their Deputies. If confirmed, this experience would
be helpful for collaborating with other judges on the United States Court of Appeals for
Veterans Claims (CAVC), particularly when the court is operating in panels or en banc.

Finally, I have led and supervised organizations comprised of civilian and military
personnel, including legal and non-legal staff members, throughout my career. These
experiences have made me both a better leader and a better team member. [ am
committed to caring for and developing persons under my charge. If confirmed, these
experiences would be helpful for supervising my chambers and serving with other judges.

Question 2. How would you evaluate statute? How would you evaluate Congressional
intent?

Response. My first step in evaluating statute would be to carefully review the language
to determine whether it is clear and unambiguous. If the language is unambiguous, a
judge must apply that statute as written. Alternatively, if the statute is ambiguous and its
language has more than one conceivable meaning, a judge must use other tools to
determine its meaning. One tool used to determine Congressional intent is legislative
history. The broad range of sources for legislative history includes conference reports,
committee reports, joint explanatory statements, floor statements, and hearing transcripts.
The weight afforded to each source will likely vary based on the specific circumstances,
for example whether the language discussed in one of those sources was changed prior to
enactment. Further, when evaluating statute, a judge of an inferior court must consider
the precedents of higher courts. Finally, there are other statutory construction principles
relevant for CAVC judges. For example, the Supreme Court has held that ambiguities in
statutes that provide veterans benefits are to be construed in favor of the veteran.
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Question 3. What are your views of attorney or advocate representation versus pro se
representation?

Response. Representation by an attorney or non-attorney advocate is likely to provide a
better outcome for the veteran, particularly for appeals before the CAVC. My
understanding is that proceedings before the Court are frequently complex, both in terms
of substance and procedure. For example, a claimant-appellant’s case may involve the
interpretation of statutes, regulations, United States Department of Veterans Affairs (the
VA) policies, judicial opinions, medical evidence, military records, and other sources of
information. Accordingly, skilled attorneys and non-attorney advocates are likely better
suited to recognize and navigate these complexities, as well as provide better arguments,
than pro se appellants.

Question 4. What do you believe is a reasonable timeframe for the court to make a
decision?

Response. I believe a reasonable timeframe will vary from case-to-case. Each case
before the CAVC will be unique and require the amount of time necessary for full and
fair consideration of the issues presented. There are additional factors ranging from the
actions of the claimant-appellant and her or his advocates to the staffing of the Court. If
confirmed, I am committed to deciding an individual veteran’s appeals fairly and
expeditiously.

Question 5. Would you reverse a VA position that is consistent with long-standing
practice but youbelieve is an incorrect interpretation of statute?

Response. Yes, if confirmed, I would reverse a VA position regardless of long-standing
practice if appropriate based on relevant facts and law in a particular case.

Question 6. Would the potential cost of overturning an established rule factor into your
decision onhow to adjudicate a case?

Response. No, I do not believe the potential cost of overturning an established rule
would be a relevant factor for me to consider if confirmed.

Question 7. You noted in the supplemental questionnaire that you have assisted veterans
in reviewingtheir medical and personnel files and advised them on issues related to their
benefits claims. You also noted that you have advised veterans on the law and
procedures relatedto their benefits claims and how to proceed with appeals. Provide your
observations of the claims process. How will your experience in these matters inform
your opinion as a judge?

Response. Although I have not formally represented veterans benefits claimants or
appellants, my observation from assisting and advising them is that the course to
receiving benefits can be prolonged and confusing to the claimant-appellant. I have also
seen how delays in receiving entitled benefits can create hardships for veterans and their
families. My experience assisting and advising veterans and their families with
challenges receiving entitled benefits has inspired me to continue my government service
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as a judge on the CAVC. If confirmed, I will enhance the CAVC’s efforts to decide an
individual veteran’s appeals fairly and expeditiously.

Question 8. The claims process, from an initial claim to an appeal to the Board of
Veterans Appeals, is preferential to the claimant. The process is supposed to be non-
adversarial and easy forveterans to navigate. That non-adversarial nature changes when a
claimant appeals to theCourt of Appeals for Veterans Claims. What in your background
has prepared you to review cases de novo and when the earlier process purposely gives
preferential treatment to the claimant?

Response. As a staff judge advocate for numerous General Court-Martial convening
authorities (the senior flag or general officers who refer cases to courts-martial), 1
reviewed the results of trial for dozens of courts-martial to assist those leaders in taking
post-trial action for the disposition of cases. I also reviewed hundreds of nonjudicial
punishment/Article 15, Uniform Code of Military Justice appeals. Within the context of
the military justice system, this experience is similar in that the convening authorities had
the authority to review an issue of law or a mixed issue of law and fact without giving
deference to the decision of the court-martial and to grant a military service member
relief from nonjudicial punishment imposed by a subordinate commander.

Furthermore, each Judge Advocate General has established a court of criminal appeals
(CCA) under the Uniform Code of Military Justice to review courts-martial, The CCA
may affirm only such findings of guilty, and the sentence or such part or amount of the
sentence, as the CCA finds correct in law and fact and determines, on the basis of the
entire record, should be approved. In considering the record, the CCA may weigh the
evidence, judge the credibility of witnesses, and determine controverted questions of fact.
While I have not represented appellants before a CCA, my familiarity with the CCA’s
authorities from practicing at the trial court level and experience advising convening
authorities as described in the paragraph above have helped prepare me for reviewing
cases de novo.

Question 9. How has your membership in The Federalist Society informed your view
of the role ofgovernment? The role of the courts?

Response. Events sponsored by The Federalist Society offer an opportunity to hear open
debate about the role of government and the role of courts. The organization’s members
are diverse and often hold conflicting views. It is impossible for me to measure how my
membership in The Federalist Society has informed my view of the role of government
and the courts generally; however, I share its founding principle that “the state exists to
preserve freedom, that the separation of governmental powers is central to our
Constitution, and that it is emphatically the province and duty of the judiciary to say what
the law is, not what it should be.”



37

Questions for the Record for Grant C, Jaquith
Nominee to the Court of Appeals for Veterans Claims

Questions From Ranking Member Jon Tester

Question 1. Congress intended the claims process be non-adversarial right up until a veteran appeals the decision
on his or her claim to the Court. You noted that you previously helped veterans through the claims process. Is it
necessary for veterans to have legal counsel from the start of their claim? In your opinion, would it improve the
process if veterans had legal advice when filing their initial claim? If yes, how would it improve the process? In
your opinion what is the best way for veterans to gain access to legal representation when filing their claims?

Response: A few years before the Court of Appeals for Veterans Claims was created, the

U.S. Supreme Court observed that the system for administering veterans benefits was set up to be as
informal and nonadversarial as possible so a veteran would not need legal counsel’s assistance in making a
claim and would get to keep the entirety of any resulting award. Walters v. National Ass'n of Radiation
Survivors, 473 U.S. 305, 321-334 (1985). There have been substantial changes since then, but the law still
only permits attorneys to charge claimants for representation provided after the agency has issued notice of
an initial decision on the claim. 38 U.S.C. § 5904(c); 38 C.F.R. § 14.636(c){1)(1).

In Walters, the Supreme Court set out some concerns with greater involvement by attorneys:

1t is scarcely open to doubt that if claimants were permitted to retain compensated
attorneys the day might come when it could be said that an attorney might indeed be
necessary to present a claim properly in a system rendered more adversary and more
complex by the very presence of lawyer representation. It is only a small step beyond
that to the situation in which the claimant who has a factually simple and obviously
deserving claim may nonetheless feel impelled to retain an attorney simply because so
many other claimants retain attorneys. And this additional complexity will
undoubtedly engender greater administrative costs, with the end result being that less
Government money reaches its intended beneficiaries.

473 U.S. at 326. More recently, some luminaries in veterans law have expressed a different perspective.
Before joining the Court of Appeals for Veterans Claims, Judge Allen suggested that greater involvement
by lawyers in the claims process could reduce delays by bringing legal training to bear to ensure that
available evidence is assembled and
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presented to meet the elements of the claim at the initial adjudication. Michael P. Allen, Justice Delayed;
Justice Denied? Causes and Proposed Solutions Concerning Delays in the Award of Veterans' Benefits, 5

U. Miami Nat’l Security & Armed Conflict L. Rev. |, 23-25 (2015). In a speech on November 8, 2018 at
Harvard Law School, Chief Judge Davis suggested that lawyers are needed at the administrative level to
help avoid problems with decisions coming out of regional offices. Robert N, Davis, The United States Court
of Appeals for Veterans Claims: The Newest Federal Court Experiment, Past, Present, and Future, Harvard
Law School National Security Journal Online (April 11, 2019), https: tharvardnsi.org 2019 04/the-united-

states-comrt-of-appeals-forveterans-claims-the- newesi-federal-court-experinent-past-present-and-futures,

The Department publicly notes that veterans may want an accredited attorney or Veterans Service Officer to
help them understand and apply for benefits, help them gather supporting documentation, and/or file a claim
on their behalf, hips: ‘wwwovagovedisabilityget-help- filing-claiy. In my experience, having the advice,
assistance, and advocacy of a lawyer nearly always sharpens the identification and presentation of the
relevant facts and applicable law, hastens resolution, and increases the likelihood of an appropriate outcome.
I would expect legal representation in the administrative process to advance the interests of veterans and
facilitate the expeditious and just resolution of their claims. But there would be costs, to both veterans who
retain counsel and the system set up to assist veterans directly, help them develop their claims, and give
them the benefit of the doubt. An example of the difference with lawyers is found in the consideration of
pleadings: Court of Appeals for the Federal Circuit precedent requires that the Department give a
sympathetic reading to all pro se pleadings, but not to pleadings filed by counsel. Andrews v. Nicholson, 421
F.3d 1278, 1280-83 (Fed. Cir. 2005).

As constructed, there are opportunities for veterans to secure assistance, from Veterans Service Officers
and accredited attorneys who work pro bono (with reasonable expenses reimbursed). It would be imprudent
for me to propose profound changes from this vantage point. If confirmed, I would support efforts to
promote representation for veterans who seek it.

Question 2. During your answers to questions at the hearing, you cited section 7261 of title 38, United States
Code, as guidance for regulatory interpretation. This gives the Department deference on interpretation of
regulations, Can you further elaborate on what precedents you would cite when determining how regulations
should be read? What case faw would you rely on when determining ambiguity in Congressional intent or
agency regulatory intent before applying deference to a decision?
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Response: As I understand it, under 38 U.S.C. § 7261, the Court of Appeals for Veterans Claims reviews
the Department’s interpretation of regulations de novo. See Lynch v. Wilkie, 30 Vet.App. 296, 301 (2018)
(“The Court reviews VA's interpretation of statutes and regulations de novo.”™); Lane v. Principi, 339 F.3d
1331, 1339 (Fed. Cir. 2003) (“interpretation of a statute or regulation is a question of law” the Court should
review de novo, whether the review is conducted under 38 U.S.C § 7261(a)(1) or 726 1(a)(3)(A)).

Judicial review should begin with careful consideration of the text. If the words are clear and unambiguous,
they are applied as written. In making that determination, words are construed in accordance with their
ordinary usage and context, as most compatible with the surrounding law into which they were integrated.
Legislative history may be helpful in ascertaining the reasonable construction of the statutory language. See
BOv. Wilkie, 31 Vet.App. 321, 328-29 (August 15, 2019) (statutory interpretation is reviewed de novo, and
the basics of statutory interpretation are well established); Perciavalle v. Wilkie, — Vet.App. —, 2019 WL
5460693*3 (October 25, 2019) (“In regulatory interpretation, the Court uses the ‘traditional tools of
construction,” carefully considering ‘the text, structure, history, and purpose of a regulation.” When a
regulation's meaning is clear from its text, a Court's analysis need not go any further.) (citations omitted).
Application of these rules of construction may end the analysis or just begin it.

In Chevron U. S. A. Inc. v. Natural Resources Defense Council, Inc., 467 U.S. 837 (1984), the Supreme
Court described the judicial role in reviewing agency interpretations of statute:

When a court reviews an agency's construction of the statute which it administers, it is
confronted with two questions. First, always, is the question whether Congress has
directly spoken to the precise question at issue. If the intent of Congress is clear, that
is the end of the matter; for the court, as well as the agency, must give effect to the
unambiguously expressed intent of Congress. If, however, the court determines
Congress has not directly addressed the precise question at issue, the court does not
simply impose its own construction on the statute, as would be necessary in the
absence of an administrative interpretation. Rather, if the statute is silent or
ambiguous with respect to the specific issue, the question for the court is whether the
agency's answer is based on a permissible construction of the statute.

Id. at 842-43.

Later cases reflect that an agency’s interpretation of a statute is more likely to warrant deference if it is
based on notice-and-comment rulemaking or formal adjudication, rather
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than opinion letters, policy statements, agency manuals, or enforcement guidelines. Christensen v. Harris
County, 529 U.S. 576, 587 (2000). “[A}dministrative implementation of a particular statutory provision
qualifies for Chevron deference when it appears that Congress delegated authority to the agency generally
to make rules carrying the force of law, and that the agency interpretation claiming deference was
promulgated in the exercise of that authority.” United States v. Mead Corp., 533 U.S. 218, 226 (2001).
“Congress has delegated such authority to the Secretary, see 38 U.S.C. § 501(a).” Cook v. Suyder, 28
Vet. App. 330, 339 (2017). But Chevron deference is not appropriate where the VA regulation does not
resolve the ambiguity in the statute. /d.

The veteran’s canon of statutory construction provides that “interpretive doubt is to be resolved in the
veteran's favor.” Brown v. Gardner, 513 U.S. 115, 118 (1994). See King v. St. Vincent's Hospital, 502 U.S.
215, 220-221, n. 9 (1991) (“provisions for benefits to members of the Armed Services are to be construed
in the beneficiaries' favor™); Fishgold

v. Sullivan Drydock & Repair Corp., 328 U.S. 275, 285 (1946) (“This legislation is to be liberally
construed for the benefit of those who left private life to serve their country in its hour of great need.”).
However, the Court of Appeals for the Federal Circuit has held that the veterans’ canon must yield when
the VA regulation is entitled to Chevron deference:

Though this court has indeed said on several occasions that we must remain conscious
of the pro-claimant policy underlying the veterans' benefits scheme, in Disabled
American Veterans, we also cautioned that “a veteran ‘cannot rely upon the generous
spirit that suffuses the law generally to override the clear meaning of a particular
provision.”” [Disabled Am. Veterans v. Gober, 234 F.3d 682, 692 (Fed. Cir. 2000)]
(citations omitted). Even where the meaning of a statutory provision is ambiguous, we
must take care not to invalidate otherwise reasonable agency regulations simply
because they do not provide for a pro- claimant outcome in every imaginable case.
Here, the DVA regulation does not conflict with the spirit of the veterans' benefits
scheme in any substantial way, if at all. . . even assuming a DVA regulation
sometimes operated inconsistently with the pro-claimant policy underlying the statute,
the appellant has not cited, nor have we found, a single case in which this court has
invalidated a regulation that would otherwise be entitled to Chevron deference on this
ground. Nor is there any hint in Chevron or its progeny that this deference does not
apply to DVA regulations.

Sears v. Principi, 349 F.3d 1326, 1331-32 (Fed. Cir. 2003)
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Even interpretations that do not fall within Chevron still may merit some deference. United States v. Mead
Corp., 533 U.S. at 235. An agency’s policies and interpretations

made in pursuance of official duty, based upon more specialized experience and
broader investigations and information than is likely to come to a judge in a particular
case. . . while not controlling upon the courts by reason of their authority, do
constitute a body of experience and informed judgment to which courts and litigants
may properly resort for guidance. The weight of such a judgment in a particular case
will depend upon the thoroughness evident in its consideration, the validity of its
reasoning, its consistency with earlier and later pronouncements, and all those factors
which give it power to persuade, if lacking power to control.

Skidmore v. Swift & Co., 323 U.S. 134, 139-40 (1944).

The most recent pronouncement of the U.S. Supreme Court on deference to an agency’s interpretation of its
regulations is Kisor v. Wilkie, 139 S.Ct. 2400 (June 26, 2019), purporting to restate the principles guiding
that deference set out in Auer v. Robbins, 519

U.S. 452 (1997), and the limits to “Awer deference.” In Kisor, the Supreme Court vacated the judgment of
the Court of Appeals for the Federal Circuit, which had afforded Auer deference to the interpretation of a
VA regulation by a single judge of the Board of Veterans Appeals, upon finding that the Circuit had not
brought all its interpretive tools to bear in determining that the regulation was ambiguous or assessed
whether the interpretation deserved deference as the considered judgment of the agency. 139 S.Ct. at 2423-
24, Reexamining Auer deference, the Supreme Court stressed that it had “cabined Auer’s scope in varied and
critical ways—and in exactly that measure, [] maintained a strong judicial role in interpreting rules,” as
follows:

® [A] court should not afford Auer deference unless the regulation is genuinely ambiguous. If uncertainty
does not exist, there is no plausible reason for deference. The regulation then just means what it means—
and the court must give it effect, as the court would any law, . . if there is only one reasonable
construction of a regulation—then a court has no business deferring to any other reading, no matter
how much the agency insists it would make more sense.”

e “[Blefore concluding that a rule is genuinely ambiguous, a court must exhaust all the ‘traditional tools’
of construction. . . [A] court cannot wave the ambiguity flag just because it found the regulation
impenetrable on first read. . . [H]ard interpretive conundrums, even relating to complex rules, can often
be solved. To make that effort, a court must ‘carefully consider] ]° the text, structure, history, and
purpose of a regulation, in all the ways it would if it had no agency to fall backon.”
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®  “If genuine ambiguity remains, . . .the agency’s reading must still be ‘reasonable.”” Tools such as
“[tlhe text, structure, history, and so forth at least establish the outer bounds of permissibie
interpretation.”

®  The regulatory interpretation must be the agency’s authoritative or official position.

®  “[Tlhe agency’s interpretation must in some way implicate its substantiveexpertise.”

®  “{Aln agency’s reading of a rule must reflect ‘fair and considered judgment,” not ‘merely a
convenient litigating position’ or ‘post hoc rationalizatio[n] advanced’ to ‘defend past agency action
against attack.”

139 S.Ct. at 2415-18 (citations omitted).

Justice Kagan delivered the opinion of the Court outlined above, with two other parts of that opinion joined
only by Justice Ginsburg, Justice Breyer, and Justice Sotomayor. Chief Justice Roberts wrote an opinion
concurring in part. Justice Gorsuch wrote an opinion concurring in the judgment, joined by Justice Thomas
and Justice Kavanaugh, and by Justice Alito as to three of its five parts. Justice Kavanaugh wrote
concurring in the judgment, joined by Justice Alito. Justice Gorsuch wrote:

1t should have been easy for the Court to say goodbye to Auer v. Robbins.

. . A legion of academics, lower court judges, and Members of this Court—even
Auer’s author—nhas called on us to abandon Auer. Yet today a bare majority flinches,
and Awer lives on.

Still, today’s decision is more a stay of execution than a pardon. The Court cannot
muster even five votes to say that Awer is lawful or wise. Instead, a majority retains
Auer only because of stare decisis. And yet, far from standing by that precedent, the
majority proceeds to impose so many new and nebulous qualifications and limitations
on Auer that the Chief Justice claims to see little practical difference between keeping
it on life support in this way and overruling it entirely. So the doctrine emerges
maimed and enfeebled—in truth, zombified.

Id. at 2425. With such divergent views on the Supreme Court, it seems likely that the development of the
law in this area has not concluded, If confirmed, ! will carefully consider and apply applicable law

Question 3. In your previous experience you cited combat injuries as mitigating factors when deciding cases as a
military judge. Specifically, United States v. Swick, involving a soldier with a traumatic brain injury. Can you
elaborate on how you weighted those injuries as mitigating factors and what the outcome of sentencing was
based on how you incorporated that weighted evidence in making a final decision?
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Response: In 2008, Lieutenant Swick was sentenced to be confined for 10 months and to be dismissed from
the service. He pled guilty to conduct unbecoming an officer by placing hidden cameras in a shower area
and videotaping a female Sergeant in his platoon undressing and showering, and to failure to obey a lawful
general order by wrongfully possessing pornography he had brought to Iraq (comprised of 55 images of
adult sexual activity). The maximum term of confinement for conduct unbecoming an officer was one year
and the maximum for failure to obey a general order was confinement for two years. Lieutenant Swick was
an Explosive Ordinance Disposal platoon leader and a decorated combat veteran who had received a
traumatic brain injury and suffered from depression and posttraumatic stress disorder. Before trial, a
medical board conducted a mental examination and concluded that, at the time of the alleged criminal
conduct, Lieutenant Swick was able to appreciate the nature and quality or wrongfulness of his conduct and
was able to understand the nature of the proceedings against him and cooperate intelligently in his defense. At
trial, Lieutenant Swick acknowledged his mental responsibility for his crimes. A forensic psychiatrist from
the National Naval Medical Center testified that she agreed with the board’s conclusions, too, but opined
Lieutenant Swick’s traumatic brain injury, depression, and posttraumatic stress disorder led to his poor
judgment. A comprehensive neuropsychological report was offered with similar diagnoses and the
conclusion that Lieutenant Swick was not then fit for duty. Lieutenant Swick’s brigade commander during
his service in Afghanistan testified that Swick had been a dedicated professional who performed the work of
two people. Lieutenant Swick’s supervisor at Fort Bragg following his return from Iraq after these offenses
were discovered, a Major responsible for brigade sustainment, testified that Swick had assisted so well that
he recommended that Swick succeed him in the position.

The Sergeant who was filmed was the only woman in the platoon. She testified that after viewing the
evidence, she was afraid of Lieutenant Swick and had bad nightmares, slept with a loaded weapon, and
decided to leave the military because she could no longer trust her male colleagues and could not work in
explosive ordinance disposal. Under the Rules for Court Martial, appropriate considerations in determining
just punishment include the nature and circumstances of the offense and the history and characteristics of
the accused, as well as the impact of the offense on the well-being of the victim and the mission, discipline,
and efficiency of the command. There is a deliberative privilege, and military judges are not to disclose
information concerning their deliberations or the processes used to resolve issues. On appeal, the findings
of guilty and the sentence were affirmed. United States v. Swick, ACCA 20080725, July 29, 2009. There is
nothing about this case that would affect my ability to be fair and impartial if confirmed to become a judge
on the Court.
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Question 4. In your response to my question about single judge decisions, you responded that there may be a
tine where cases that are fairly straight-forward should be decided by single judges. What would your
determination be for deciding which cases do not merit a panel decision?

Response: If confirmed, I would follow the Internal Operating Procedures of the Court, which embrace the
standard set out in Frankel v. Derwinski, 1 Vet. App. 23 (1990) for deciding which cases do not merit a
panel decision. In Frankel, the Court declared that a case is suitable for summary disposition by a single
judge:

If, after due consideration, the Court determines that the case on appeal is of relative
simplicity and

1. does not establish a new rule of law;

2. does not alter, modify, criticize, or clarify an existing rule of law;

3. does not apply an established rule of law to a novel factsituation;

4. does not constitute the only recent, binding precedent on a particular point of law

within the power of the Court to decide;

5. does not involve a legal issue of continuing public interest; and

6. the outcome is not reasonably debatable.

Vet.App. at 25-26, If confirmed, I would apply the Frankel standard.

Question 5. During your testimony, you said the potential for class actions might help improve the time for
decisions. Do you support class actions within the Veterans Court system?

Response: Recent cases highlight the potential for enhancing efficiency and effectiveness via the aggregate
resolution of claims involving numerous veterans and common questions of law or fact. In Monk v. Shulkin,
855 F.3d 1312 (Fed. Cir. 2017), a case arising from a petition for a writ of mandamus, the Court of Appeals
for the Federal Circuit held that the Court of Appeals for Veterans Claims has the authority to certify and
adjudicate class action cases and remanded for determination of whether such aggregation would be
appropriate. The Federal Circuit cited as authority for doing so the general provisions of the All Writs Act
and the Veterans Judicial Review Act creating the Court, as well as the absence of any statutory restrictions
precluding class certification. Jd. at 1318-1321. The Circuit noted that the ability to certify a class “can help
the Veterans Court exercise [its] authority by promoting efficiency, consistency, and fairness, and improving
access to legal and expert assistance by parties with limited resources.” /d. at 1320. The Circuit further
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said that: “a claim aggregation procedure may help the Veterans Court achieve the goal of reviewing the
VA'’s delay in adjudicating appeals;” “{c}lass actions may help the Veterans Court consistently adjudicate
cases by increasing its prospects for precedential opinions . .

. [by helping] prevent the VA from mooting claims scheduled for precedential review;” and “class action
suits could be used to compel correction of systemic error and to ensure that like veterans are treated alike.”
Id. at 1321,

On remand, a divided en banc Court of Appeals for Veterans Claims denied the motion for class certification
in Monk for failure to meet the commonality standard established by Fed.

R. Civ. Pro. 23(a)(2), concluding that there was no common cause for the delays endured by the petitioners
and putative class. Monk v. Wilkie, 30 Vet.App.167, 181 (2018). The appeal of that decision to the Federal
Circuit is pending.

Since Monk, the Court granted modified class certification and partially granted another petition for a writ
of mandamus based on unreasonable delay in Godsey v. Wilkie, 31 Vet.App. 207 {June 13, 2019) and
granted class certification and a petition for extraordinary relief in Wolfe v. Wilkie, — Vet.App. —, 2019
WL 4254039 (September 9, 2019). In Wolfe, the Court held that “a class action is a more efficient and
effective vehicle for resolving this case than a precedential decision focused on an individual veteran's case,”
citing the need for prompt remedial enforcement by any class member, consistent adjudication of similar
claims, quicker attention to a systemic issue without the delay associated with individual appeals, and the
savings of agency and judicial resources. 2019 WL 4254039**18-19. A case now on limited remand from
the Court, Skaar v. Wilkie, 31 Vet.App. 16 (February 1, 2019), solicits “a supplemental response from the
Board, without vacating the decision on appeal, for the discrete purpose of evaluating a class certification
motion arising from that appeal—an issue of first impression at the Court.” /d. at 19.

Both the Court of Appeals for the Federal Circuit and the Court of Appeals for Veterans Claims have set
out reasons class actions may be more effective and efficient in securing swifter justice for veterans. But
issues are said to remain regarding “the jurisdictional and practical challenges that would be inherent in
entertaining class actions in an appeals context, given the statutory framework that governs [the Court’s]
review of Board decisions.” Skaar v. Wilkie, 31 Vet App. at 32 (Pietsch, Meredith, and Falvey, 1J,,
dissenting). The foregoing analysis should not be taken as a forecast of how [ would resolve any such
issues. If confirmed, [ will carefully consider the law and facts of each case fairly and impartially, including
those involving potential certification and adjudication of class actions, to fulfill the sacred duty of the
Court to render justice on veterans’ claims expeditiously.
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Questions for the Record for Scott Laurer
Nominee to the Court of Appeals for Veterans Claims

Questions from Ranking Member Tester

Question 1. During your testimony you cited national security interests, client
confidences, and executive privilege through the separation of powers, as reasons for
not being able to respond to certain questions during your confirmation hearing ecarlier
this week. If you cannot provide an answer for the following questions, cite the
authority or precedent for withholding your answer. If it is client confidence, citing
attorney client privilege as the reason for withholding, please list the pending litigation
it was being prepared for.

o

Can you briefly describe your working relationship with John Eisenberg?
Did John Eisenberg ask you for a legal opinion involving withholding military aid
from Ukraine at any point during the summer of 2019?
Did you have any knowledge of, or involvement regarding, the July 25, 2019
phone call between President Trump and President Zelensky?
If yes to question (c):

i. Did you listen to the call?

il. Were you concerned about the conversation during the call?

iii. Did you inform or consult with others about these concerns?

Were you aware at any point that concerns had been raised by Lt. Col. Alexander
Vindman or others regarding the President’s comments and requests of President
Zelensky during the July 25, 2019 call?
If yes to question (¢):

i. When did you become aware of such concerns?

ii. Did you inform or consult with others about these concerns?
Were you aware of, or did you have any role in, John Eisenberg’s decision to
move the transcript of the July 25, 2019 call to a more highly classified server?
You stated you did not believe you were the deputy named in Mr. Morrison’s
testimony and if you were you could not disclose any information regarding Mr.
Morrison in the hearing. Could you clarify whether he was referring to you in his
testimony?
As Ethics Counsel on the NSC, what did your duties entail?
Did your duties as Ethics Counsel include Hatch Act violations?
If yes to question (j):

i.  What actions did you take when the Office of Special Counsel made

determinations about violations of the Hatch Act by White House
officials?
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Response: From August 2017 to November 2019, I was detailed from the Department of
Defense to the National Security Council (NSC). As Deputy Legal Advisor to the NSC, I
worked as an attorney with the responsibility of providing legal advice on a variety of
national security issues. I was not on the July 25, 2019 call between President Trump and
President Zelensky. I was not involved in drafting or preserving the memorandum of
conversation for the July 25 call. I was not involved in making the decision to hold or to
release the security assistance to Ukraine. I have never spoken with the President or the
Vice President. I have never spoken with Rudy Giuliani. During my time at the White
House, I have never observed any conduct that I view to be contrary to law. No one at
the White House has ever asked me to lie, mischaracterize, or otherwise be untruthful.

Question 2. Congress intended the claims process be non-adversarial right up until a
veteran appeals the decision on his or her claim to the Court. You noted that you
previously helped veterans through the claims process. Is it necessary for veterans to
have legal counsel from the start of their claim? In your opinion, would it improve the
process if veterans had legal advice when filing their initial claim? If yes, how would it
improve the process? In your opinion what is the best way for veterans to gain access to
legal representation when filing their claims?

Response. There are multiple ways for veterans to apply for disability compensation
depending on what time frame the veteran is in (i.e., pre-discharge or post-separation)
with respect to her transition from military service. Since filing a claim occurs during the
non-adversarial stage of the process and there are trained and certified personnel
available to assist veterans in filing claims (e.g., accredited Veterans Service
Organization representatives), I do not believe it is necessary or that it would improve the
claims process for veterans to have legal counsel at this stage in the disability claims
process.

Question 3. In response to my question about single judge decisions verses panel
decisions, you cited current Court guidance regarding which cases go before a panel.
Would you consider changing that guidance or drawing a new line for which cases are
heard before a panel?

Response. Yes, if confirmed, I would be open to considering proposals to change
existing guidance on which cases are heard before a Court panel.
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Questions for the Record for Scott Laurer
Nominee to the Court of Appeals for Veterans Claims

Questions from Senator Blumenthal

Question 1. Please describe the events that led to you being detailed to the National Security
Council (NSC).

Question 1a. Was the detail voluntary or non-voluntary?

Response: The Department of Defense General Counsel nominated me to serve on the NSC
staff. The detail was voluntary.

Question 2. Please describe the responsibilities of your various roles on the NSC.

Question 2a. Please describe your responsibilities as the President’s primary legal advisor to
Russian Affairs in particular.

Question 2b. Who were your supervisors in all your roles on the NSC?

Question 2¢c. Who were the coworkers on the NSC with whom you interacted on a daily
basis?

Response: From August 2017 to November 2019, I was detailed from the Department of
Defense to the National Security Council (NSC). As Deputy Legal Advisor to the NSC, 1
worked as an attorney with the responsibility of providing legal advice on a variety of national
security issues. I was not on the July 25, 2019 call between President Trump and President
Zelensky. I was not involved in drafting or preserving the memorandum of conversation for the
July 25 call. I was not involved in making the decision to hold or to release the security
assistance to Ukraine. I have never spoken with the President or the Vice President. I have
never spoken with Rudy Giuliani. During my time at the White House, I have never observed
any conduct that I view to be contrary to law. No one at the White House has ever asked me to
lie, mischaracterize, or otherwise be untruthful.

Question 3. How much personal interaction did you have with President Trump and Vice
President Pence?

Question 3a. Did you ever personally brief President Trump or Vice President Pence?
Question 3b. Did you ever listen in on President Trump’s phone calls?

Response: Please see my response to your Question 2.

Question 4. Were you involved in advising the President on any interactions with Ukraine?

Question 4a. Did you ever personally brief President Trump on any matters related to
Ukrainian security?
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Question 4b. Were you involved in any way with President Trump’s call with President
Zelensky on July 25, 20197

Response: Please sec my response to your Question 2.

Question 5. Several NSC members have testified in the House Impeachment hearings. Did
you work on any matters currently under investigation by the House?

Question 5a. Did you ever personally interact with Gordon Sondland, Kurt Volker, William
Taylor, Tim Morrison, or Alexander Vindman on matters relating to Ukraine?

Question 5b. If applicable, on what dates did you interact with Gordon Sondland, Kurt Volker,
William Taylor, Tim Morrison, or Alexander Vindman on matters relating to Ukraine?

Response: Please see my response to your Question 2.
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Questions for the Record for Scott Laurer
Nominee to the Court of Appeals for Veterans Claims

Questions from Senator Brown

Mr. Laurer, if you are unable to answer any of the following questions, please cite the reason for
nothing being able to respond.

Question 1. You were the Deputy Legal Advisor at the National Security Council
covering Russia and Europe, until September of this year, yes?

Response: From August 2017 to November 2019, I was detailed from the Department of
Defense to the National Security Council (NSC). As Deputy Legal Advisor to the NSC, 1
worked as an attorney with the responsibility of providing legal advice on a variety of national
security issues. I was not on the July 25, 2019 call between President Trump and President
Zelensky. I was not involved in drafting or preserving the memorandum of conversation for the
July 25 call. I was not involved in making the decision to hold or to release the security
assistance to Ukraine. I have never spoken with the President or the Vice President. I have
never spoken with Rudy Giuliani. During my time at the White House, I have never observed
any conduct that I view to be contrary to law. No one at the White House has ever asked me to
lie, mischaracterize, or otherwise be untruthful.

Question 2. Did you also review and provide legal counsel on Ukraine policy?
Response: Please see my response to your Question 1.

Question 3. Did you help prepare or review materials for President Trump’s call with
President-elect Zelensky on April 21?

o Did you listen in on the call with other NSC staff?

= If no—did you review the call summary memo after the call?

o Did President Trump say anything on that April 21 call to disparage or
threaten Ambassador Marie Yovanovitch?

o Did President Trump ask President-elect Zelenskyy to work with AG Barr
or Rudy Guiliani to investigate Burisma or Hunter Biden?

= Ifyes--- Did President Trump say anything on that April 21 call to disparage or
threaten Ambassador Marie Yovanovitch?

*  If yes -—Did President Trump ask President-elect Zelenskyy to work with AG
Barr or Rudy Giuliani to investigate Burisma or Hunter Biden?

Response: Please see my response to your Question 1.
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Question 4. Did you help prepare or review materials for President Trump’s call with President
Zelenskyy on July 25?
o Did you listen in on the call with other NSC staff?
® Ifno--- How did you become aware of what President Trump said on that call?

o Given your years of national service, did it concern you that the President
would withhold security assistance to an ally for political and personal
reasons?

= If yes---Was Burisma specifically mentioned on the call?

Response: Please see my response to your Question 1.

Question 5. Did you play a role in shifting the call memo to the secure system to limit access?
Response: Please see my response to your Question 1.

Question 6. As I asked in the hearing earlier this week, in your role at the NSC, were you aware
of, as Ambassador Taylor’s written testimony details an “irregular policy channel was running
contrary to the goals of longstanding U.S. policy” vis-a-vis Ukraine?

Response: Please see my response to your Question 1.

Question 7. Were you aware that the irregular policy channel was run by Rudy Giuliani?

o I yes, when did you become aware, and what did you do to raise concerns through your
chain of command?

Response: Please see my response to your Question 1.
Question 8. When did you first learn that security assistance to Ukraine was being held up?

o What was your understanding of why it was being held up?
Response: Please see my response to your Question 1.
Question 9. Did you provide any legal counsel regarding the legality of holding up security
assistance that had been authorized and appropriated by Congress to counter Russian

aggression?

Response: Please see my response to your Question 1.
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Questions for the Record for Scott Laurer
Neminee to the Court of Appeals for Veterans Claims

Questions from Senator Hirono

Role on National Security Council

If you cannot provide an answer for any question, please provide the legal justification for why
that is.

Question 1. Please provide a description of your role on the National Security Council,
including any involvement in Russian or Ukrainian affairs.

Response: From August 2017 to November 2019, I was detailed from the Department of
Defense to the National Security Council (NSC). As Deputy Legal Advisor to the NSC, 1
worked as an attorney with the responsibility of providing legal advice on a variety of
national security issues. I was not on the July 25, 2019 call between President Trump and
President Zelensky. I was not involved in drafting or preserving the memorandum of
conversation for the July 25 call. I was not involved in making the decision to hold or to
release the security assistance to Ukraine. I have never spoken with the President or the
Vice President. I have never spoken with Rudy Giuliani. During my time at the White
House, I have never observed any conduct that I view to be contrary to law. No one at
the White House has ever asked me to lie, mischaracterize, or otherwise be untruthful.

Question 2. Were you involved in the efforts to coordinate meetings between senior
U.S. officialsand Ukraine officials, including efforts to arrange a possible meeting
between the President of the United States and the President of Ukraine?

If yes, what was your involvement?

Response: Please see my response to your Question 1.

Question 3. Did you listen in on the July 25 call between President Trump and President
Zelensky?

3a. If yes, was Burisma mentioned on the call?

3b. If yes, what details, if any, did you hear on the call that were not included in
theWhite House memo memorializing the contents of the call?

3c. If yes, did you express any concerns about the content of that call to anyone?
If no, when did you first learn about the July 25 call?
3d. If no, what actions did you take in response to learning about the July 25 call?

Response: Please see my response to your Question 1.
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Question 4. Tim Morrison, the former Senior Director for European Affairs at the
White House andNSC, testified about his recollections about the July 25 call between
President Trump and President Zelensky. Morrison testified, “After the call, I promptly asked
the NSCLegal Advisor and his Deputy to review it.” Did you deliberate with the NSC Legal
Advisor about the concerns raised by Mr. Morrison?

4a. If yes, explain your role in these deliberations.

Response: Please see my response to your Question 1.

Question 5. Were you consulted about or did you have any role in moving the memo
summarizingthe July 25 call to the NSC Intelligence Collaboration Environment?

Response: Please see my response to your Question 1.

Question 6. When did you become aware that the July 25 call memo had been
stored on the NSClntelligence Collaboration Environment?

Response: Please see my response to your Question 1.

Question 7. Ambassador Bill Taylor has described that an “irregular policy
channel was runningcontrary to the goals of longstanding U.S. policy” related to

Ukraine.
7a. Were you aware of this channel?
7b. If so, did you express any concerns to colleagues?
7c. If so, what involvement, if any, did you have in this “irregular policy
channel™?

Response: Please see my response to your Question 1.

Question 8. When did you learn that security assistance to Ukraine was
being held up?

8a. What explanation for the delay was provided to you and by whom?

8b. Did you provide any legal counsel regarding the delay?

8c. Were you aware of any concerns raised by staff at the Department of
Defense,Office of Management and Budget, or any other agency, regarding the withholding

of this security assistance? If yes, what were those concerns?

Response: Please see my response to your Question 1.
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Question 9. Are you aware of any other efforts by President Trump to use national
security orforeign policy for his political or personal benefit?

Response: Pleasc sece my response to your Question 1.

Question 10. Is there any setting under which you would be willing to discuss these
issues withCongress?

Response. In my response to the United States Senate Committee on Veterans’ Affairs
Questionnaire for Presidential Nominees of October 15, 2019, I agreed to appear and
testify before any duly constituted committee of the Congress upon the request of such
Comimittee.
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Questions for the Record for Scott Laurer
Nominee to the Court of Appeals for Veterans Claims

Questions from Senator Manchin

Question 1. Mr. Laurer, In your nomination hearing, you claimed that you could not answer

certain questions because of “National Security interests”, “client confidences that may
exist” and“protections of the separations of powers”.

e At the hearing, you said that you would return to answer questions about your role on the
National Security Council in a closed setting. Are you still willing to do that? Are there
any exceptions or caveats you would place on such a meeting?

*  Which specific privileges were you asserting when you refused to discuss your role at the
NSC? Can you explain your legal basis for using those privileges?

Response. In my response to the United States Senate Committee on Veterans’ Affairs
Questionnaire for Presidential Nominees of October 15, 2019, I agreed to appear and testify
before any duly constituted committee of the Congress upon the request of such Committee.
Any testimony I am able to provide is limited by my obligation to not disclose classified
information, and to maintain attorney/client confidentiality.



56

Questions for the Record for Scott Laurer
Nominee to the Court of Appeals for Veterans Claims

Questions from Senator Murray

Question 1. Please detail any role you played in advising civilian and military leaders related to
Ukraine, including dates of any such conversations, discussions, memoranda or other written
materials,and the specific subject matter topics of same.

Response: From August 2017 to November 2019, I was detailed from the Department of
Defense to the National Security Council (NSC). As Deputy Legal Advisor to the NSC, I
worked as an attorney with the responsibility of providing legal advice on a variety of national
security issues. I was not on the July 25, 2019 call between President Trump and President
Zelensky. I was not involved in drafting or preserving the memorandum of conversation for the
July 25 call. I was not involved in making the decision to hold or to release the security
assistance to Ukraine. 1 have never spoken with the President or the Vice President. I have
never spoken with Rudy Giuliani. During my time at the White House, I have never observed
any conduct that I view to be contrary to law. No one at the White House has ever asked me to
lie, mischaracterize, or otherwise be untruthful.

Question 2. Were you ever asked, explicitly or implicitly, to lie, mischaracterize, omit, or conceal
information related in any way to the issue of U.S. assistance to Ukraine? Please fully describe
any such occurrence.

Response: Please see my response to your Question 1.

Question 3. During your time as Deputy Legal Advisor on the National Security Council
staff, were youaware of any efforts that ran counter to long-standing United States
government policy?

Response: Please see my response to your Question 1.

Question 4. Did you listen to the July 2019 call between President Trump and President
Zelensky? Did youreview the transcript and/or transcript summary of that call?

Response: Please see my response to your Question 1.

Question 5. Did you ever advise on decisions related to moving records, including but not
limited to calltranscripts, to more classified systems?

Response: Please see my response to your Question 1.

Question 6. During your tenure did you observe any behavior or conduct contrary to law,
regulations, or ethical standards? Did any person assigned to the National Security Council
Staff report to youany such conduct? If so please describe how you responded to each
situation, particularly whether you reported such misconduct to appropriate authorities.

Response: Plcase see my response to your Question 1.



57

UNITED STATES SENATE
COMMITTEE ON VETERANS" AFFAIRS

SUPPLEMENTAL QUESTIONNAIRE FOR NOMINEES
TO THE U.S. COURT OF APPEALS FOR VETERANS CLAIMS

Grant C. Jaquith
PUBLIC
;. Bar Associations: List all bar associations or legal or judicial-related committees,

selection panels, or conferences-of which you are or have been a member, and provide
the titles and datés of any offices which you have held in such groups.

The following Subcommittees and Working Group of the U.S. Attorney General's
Advisory Committes, 2017 — present:

» Servicemembers and Veterans Rights Subcommittee, Viee-Chair

¢ Border and Immigration Subcommittee

¢ Native American Issues Subcommittee

s Health Care Fraud Working Gronp

U.S. District Court: Ad hoe court committees to address the safety of cooperating
defendants, update the District’s collateral forfeiture schedule, update the court’s
“Plan for-the Prompt Dispesition of Criminal Cases,” and identify defendants
eligible to seek reductions of their sentences based upon the application of
Sentencing Commission amendments, 2010 — present

Federal Court Bar Association; 2007 — present

Albauy County Bar Association, 2014

Chair; Assistant U.S. Attomey Hiring Committee, U.S. Attorney’s Office; Northern
‘District of New York, 1998~ 2007

Florida Bar, 1982 = present; Military Law Committee, 1984 = 1989

Adjunet Field Screening Officer, U.S. Army Judge Advocate General’s Corps; 1984
~ 1985 (interviewing applicants at Taw schiools in Missouri and Ilinois)

American Bar Association, 1982 - 1983

2. Bar and Court Admission:

a. Areyoucurrently s member in good standing vf the bar of a Federal court or of
the highest court of a state?
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Yes

b. List the-date(s) you were admitted to the bar of any state and any lapses-in
membership: Please explain the reason forany lapse in membership.

State Date of Admission
New York August 29, 1988
Florida November §,1982:

There have been no membership lapses,

¢ Listall courts in which you have béen admitted to practice, including dates of
admission and any lapses in membership, Please explain the reason for any lapse
in'membership. Provide the same information for administrative bodies that
tequire special admission to practice.

Court ; ; Date of Adniission
United States Court of Appeals for the Second Cirenit. June 27,1991

United States District Couirts:

Northern District of New York September 27, 1988
Southern District of New York February 17, 1983
Eastern District of New York February 17,1989
Western District of New York November 15, 1988

United States Court of Appeals of the Arined Forces  March 7, 1988
{then Court of Military Appeals)

United States Army Courtof Criminal Appeals March 25, 1983
{then Army Courtof Military Review)

To my knowledge; there have been no membership lapses.

3. Memberships:

a. Listall professional, business, fraternal, scholarly, civic, charitable, or other
organizations; other than those listed in response to Question 12 onthe
Committee’s initial questionnaire, to which you bélong; orto which you Have
belonged; since graduation from law school. Provide dates of membership or
participation, and indicate any office you held. Includeclubs, working groups,
advisory or editorial boards, panels; committees, or conferences.

As noted in response to Question 5 on the initial questionnaire: [am a
member of St. George’s Episcopal Chireh in Schenectady, New York, and
have been since about 2010, Iserved on the Vestry there from 2012 2017.
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From 19992010, 1 was a member at 8t Stephen’s Episcopal Church, where
Iwason the Vestry or served as a Warden from 2001 - 20085,

I addition: From 1989 - 1999, 1 'was a member at Trinity Episcopal Church
in Fayetteville, New York, where I served on the Vestry and then asa
Warden from 1991 - 1994, From 1985 - 1989, I'was a member at Trinity
Episcopal Church in Seneca Falls, New York, where I served on the Vestry
from 1987 - 1989, From 19831985, T was a member of the Episcopal
congregation at Fort Leonard Wood, Missouri. In 1982, I'was member of
Holy Trinify Episcopal Church in Gainesville, Florida.

T have also been a member of or a participant with the fellowing
organizations:

As noted in response to Question 5 on the initial questionnaire:

& Vent Fitness, Niskayuna, NY, 2012 = present (as Gold's Gym;, 2012)

o Gray Camp, Inc., Taftsville/Barnard, VT, 2010 - present (not-for-profit
corporation for conservation of land encompassing camps)
Federal Court Bar Association, 2007 — present
Albany County Bar Association, 2014
Niskayuna Steering Committee on Drugs, Alcohel; and Social Media,
20112013

« Boy Scouts of America; 2006 - 2012 (Cub Scout Den Leader 2008 - 2010)

In addition:

+ Niskayuna Pop Warner Football - Coach, 2007 2011

¢ Niskayuna Soccer Club~ Coach, 2006 —201¢ ;

e Niskayuna Recreation Départment Youth Soccer — Coach, 1999 - 2007
&  YMCA Syracuse, 1989 - 1999, and Albany, 1998 2009 ;

s Lions Club; Fort Leonard Wood, MO, 1983 — 1985 (President; 1985)

s American Bar Association, 1982 - 1983

b. Indicate whether any of these organizations of which You are'a member currently
-discriminate or formerly discrirninated on the basis of race; sex, religionor
national-origin either through formal membership requirements or the practical
implementation of membership policies. If so, describe what efforts, if any, you
miade to try to change the organization’s diseriminatory policies or practices.

Nong of the organizations of which I am a member discriminates on the basis
of race, sex; religion, or national origin,

4.. Published Writings and Public Statements:

& If you have published any weitten materials {letters to the editor, articles, reports,
memoranda, policy statements, friend of the court briefs, testimony ot other
official statements or communications) relating in whole or in patt to matters of
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public policy or legal interpretation related to veterans issues, please supply those

materials to the Commitiee.

As an Army circuit judge, I'was the author of the published article, 4 View
Jromthe Bench: Apply the Golden Rule, But Don’t Avgice It, The ARMY
LAWYER, May 2008 (attached at Appendix A), regarding an aspect of the
bounds of argument at courts-martial. In addition, as the Post Judge
Advocate at Seneca Army Depot (1985-1988), I wrote some articles that were
included in the Depot Dispateh (a monthly newspaper) or the periodic Depot
Bulletin o1 topics such as drug testing, driving while intoxicated, and traffic
enforcement; but T have not been able to locate copies.

Asan officer in the Army Judge Advocate General’s Corps, 1982-2011; 1 also
wrote and submitted memoranda in representing the United States in specific
cases involving soldiers and, from 2001-2016, in conducting trials and velated
proceedings as a judge.

In my third year of law school, T wrote my Commercial Transactions
seminar paper on what was then known as the Soldiers and Sailors Civil
Relief Act, but I am waable to locate a copy of it now.

b, Supply transcripts or recordings of all speeches or talks deliversd by you,
including commencement speeches, remarks, lectures; panel discussions,
conferences; political speeches, and question-and-answer sessions that related in
whole or in-part to veterans issues.. If you do not have a copy of the speech ora
transcript or recording of your rémarks; provide the name and address of the
group before whom the speech was given; the date of the speech, and a summary
of its subject matter. If you did not speak from a prepared text, furnish a copy of
any-outline of notes from which you spoke.

(Note: As to-any materials requested in this question, please omit any confidential
materials or materials protected by the attorney-client privilege.).

I have not given any public speeches on veterans’ issues;

As Vice-Chair of the Servicemembers and Veterans Rights Subcommitice of
the Attorney General’s Advisory Committee (AGAC), I have spoken at
internal meetings, such as the United States Attorney’s Conference, méetings
of the Subcommittee, and meetings with Department of Veterans Affairs
representatives, about the importance of patient records to the quality of
medical care for veterans and later litigation about that care; and
participated in discussions about support for veterans treatment courts and
the U.S, Department of Justice Servicemembers and Veterans Initiative.

As an Army circuit judge, I presented internal “gateway sessions™ to trial
and defense counsel in at feast 2006 (at Fort Bragg, North Caroling) and 2009
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{at Fort Drum, New York), covering my expectations for pre-trial and trial
practice at conrts=martial.

In April of 2008, 1 spoke at internal fraining of the Council of Tnspectors
General on Integrity and Efficiency Department at West Point, New York
regarding the investigation and prosecution of criminal cases concerning the
care of veterans in a VA Medical Center.

In various positions in the Armiy Judge Advocate General’s Corps 1982 —
2001, I pericdically presented internal instruction to military units on
military justice, operational law/law of war, ethics, and mobilization
preparedness, including the Uniformed Services Employment and
Reemploymient Rights Act, the Uniformed and Overseas Citizens Absentee
Voting Act of 1986, and the Servicemembers Civil Relief Act.

5. Legal Career: Answer cach part separately.

a. Describe chronologically your law practice and legal expetience after graduation
from Jaw school including:

i, whether you served as-clerk to a judge and, if so, the name of the judge,
the cotrt, and the dates of the period you were a clerk;

I served as a Judicial Clerk for the Seventh Civeiit, Volusia County,
Florida, in the summer of 1981, working for: Cirenit Judge John J.
Upchurch in Daytona Beach and Circuit Judge Uriel Blount, Jr. in
DelLand.

ii; ‘whether you practiced alone; and if 50, the addresses and dates;
L have not practiced alone.

iii. thedates; names and addresses of law firms or offices; companiesor
governmental agencies with which you have been affiliated, and the nature
of your affiliation with each.

& August 1989 —present
United States Attorney’s Office
Northern District of New York
445 Broadway, Suite 218
Albany, NY 12207 (1998 — present)
100°'S. Clinton Street
Syracuse, NY 13261 (1989 - 1998)

United States Attorney, 2018 — present
Acting United States Attorney, 20172018
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-First Assistant. U.S. Attorney, 2010 2017

Chief, Crimiual Division, 2006 — 2010

Nareotics Chief and Chief, Albany Office, 1998 - 2006
Assistant U.S. Attorney, 1989~ 1998 (Syracuse Office)

February 2010 October 2011
U.8. Army Forees Command
4760 Knox Street

Ft. Bragg, NC 28310

Active Reserve, Army Judge Advocate General’s Corps
Chief, Military Law Division (IMA)

July 2007~ January 2010
1.8, Army Trial Judiciary
9275 Gunston Road

Ft. Belvoir, VA 22060

Active Reserve, Army Judge Advocate General’s Corps.
Circunit Judge

April 2001 =~ June 2007

150% JAG Detachment (LSO-MJ)
6901 Telegraph Road
Alexandria, VA 22310

Active Reserve, Army Judge Advocate General’s Corps
‘Senior Military Judge, 2004 - 2007
Military Judge, 2601 ~ 2004

March 2006 < June 2006

Office of the Circuit Judge, Second Judicial Circuit
2175 Reilly Road, Stop A

'Ft. Bragg, NC 28310

Active Duty, Arviy Judge Advoeate General's Corps
Cirenit Judge

December 1998 — March 2001
New York Army National Guard
330 Old Niskayuna Road
Latham, NY 12110

Active National Guard, Army Judge Advocate General's Corps
Staff Judge Advocate, State Area Command
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January 1995 ~ December 1998

40374 Civil Affairs Battalion

1099 East Molloy Road

Mattydale, NY 13211

Active Reserve, Army Judge Advocate General’s Corps
Command Judge Advocate/International Law Officer

May 1992 — January 1995
98" Division Training
2035 N. Goodman Street
Rochester, NY

Active Reserve, Army Judge Advocate General’s Corps
Assistant Staff Judge Advocate

October 1990 ~ April 1992
98" Engineer Group

1099 East Molloy Road
Mattydale, NY 13211

Active Reserve, Army Judge Advocate General’s Corps
Assistant Staff Judge Advocate

September 1988 — Gctober 1990
1209% U.S. Army Garrison
1099 East Molloy Road
Mattydale, NY 13211

Active Reserve, Army Judge Advocate General’s Corps
Assistant Staff Judge Advoeate

July 1988 — August 1989
Bond; Schoeneck & King
One Lincoln Center

100 West Fayette Street
Syraciise, NY 13202

Litigation Associate

July 1985 - September 1988

Seneca Army Depot

Romulas, NY 14541

(Seneca Army Depot closed in 2000)

Active Duty, Army Judge Advocate General's Corps
Post Judge Advocate
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s December 1982 - July 1985
Office of the Staff Judge Advocate
316 Missouri Avenue, Building 315
Fort Leonard Wood, MO 65473

Active Duty, Army Judge Advocate General’s Corps

Trial Counsel & Special Assistant U.S. Attorney, October 1983 —
July 1985 ; ;

Chief; Legal Assistance, June 1983~ October 1983

Legal Assistance Atforney, December 1982 & April — May 1983

o Fall1984
Drury College (now Drury University)
268 Constitation Street, #12
Fort Leonard Wood, MO 65473

College Tnstrisctor (Federal Income Taxation and Juvenile Law)

»  January 1983 = April 1983 ;
The Judge Advocate General's Legal Centerand School
600 Massie Road
Charlottesville, VA 22903

Active Duty, Army Judge Advocate General’s Corps
Judge Advocate Officer Basic Course Student

& January 1982 — August 1982
Public Defender’s Office
Eighth Judicial Circuit
35 N. Main Street (iow 151 SW 2" Ave)
Gainesville, FL. 32601

Certified Legal Intern (course credit; then compensation)
iv. whether you served as a mediator or srbitrator inalternative dispute
resolution proceedings and, if 5o, a description of the ten most significant

matters with which you were involved in that capacity.

1 have not served as a mediator or arbitrator.
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b. Describe:

i. the general character of your law practice and indicate by date whenits
character has changed over the vears;

As United States Aftorney for the Northern District of New York
since January 5, 2018 and Acting United States Atiorney July 1, 2017
— January 4, 2018, 1 have led the federal effort to secure justice in
criminal and ¢ivil cases and the management of about 100 Jawyers
and support staff in four offices to accomplish that mission.

As First Assistant U.S. Attorney (2010 2017}, I'was responsible for
the daily work of 45 lawyers in four offices who prosecute federal
criminal cases and represent the United States in ¢ivil and appellate
litigation. I worked with the U.S. Attorney and consulted with law
enforcement officials to develop and implement strategies to combat
crime and enhance border security. I continued to conduct
investigations and handle prosecutions in a limited number of
criminal cases, including 2 jury trial for perjury in an arson homicide
investigation.

As Chief of the Criminal Division (2006 — 2010), I was responsible for
federal criminal prosecutions in the 32 counties of New York that
comprise the District and for the work of the 34 Assistant U.8.
Attorneys then in the Criminal Division. Iconducted investigations
and handled prosecutions ina limited number of criminal cases.

As Chief of the Albany Office and Narcotics Chief for the District:
(1998~ 2006), I managed the Albany Office, then comprised of 17
Assistant U.8. Attorneys and 20 support staff, supervised drug cases
and Assistant U.S. Attorneys engaged in drug prosecutions distriets
wide; and served as the lead attorney of the Organized Crime Drug
Enforcement Task Foree (OCDETF). Icontinued to conduct
investigations and handle prosecutions and appeals, principally of
drug cases.

As‘aline Assistant U.S. Atforney in Syracuse (1989 - 1998), I
conducted investigations and handled prosecutions and appealsina
wide vange of eriminal cases. My jury trials incladed convictions for
nuurder of a police officer; engaging in a continuing criminal
enterprise, drug conspiracy; drug trafficking; firearms erimes, bank
fraud, bank robbery, and labor racketeering. In my first two years in
the office, I handled a few civil matters.

In the U.S. Army Reserve, Judge Advocate General’s Corps, I served
as the Chief of Military Law (IMA) for U.S. Army Forces Command
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(2010-2011) providing legal support to the Commanding General and
staff across a broad range of administrative, fiscal, and criminallaw
issues: My work included conducting a sensitive international
investigation into allegations of mismanagement by a Staff Judge
Advocate and drafting a “One Team Justice Protocol” to enhance
efforts to secure justice across active and reserve components by
detailing the means of addressing the misconduct of Reserve and
National Guard soldiers under the Uniform Code of Military Justice:

I'setved as an Army circuit judge, senior military judge, and military
judge (2081 - 2010) presiding over courts-martial at forts throughout
the continental United States and in Alaska, Germany, and Korea,
including trials on charges of solicitation to'murder, rape, apgravated
assault; indecent assault, conspiracy, and internet solicitation of sex
with children. 'was activated in the spring of 2006 and served as the
full-time trial judge at Fort Bragg, North Carolina, for three mouths,

As Staff Judge Advocate at the state headquariers of the New York
Army National Guard, I provided legal advice to commanders and
staff on disciplinary actions and command administration; conducted
litigation at administrative boards, provided legal assistance to
soldiers; and presented instruction on military justice, operational
Taw/law of war, ethics, and mobilization preparedness.

As International Law Officer/Command Judge Advocate for the 403"
Civil Affairs Battalion, and as Assistant Staff Judge Advocate for the
98" Division (Training), the 98" Engineer Group, and the 12094 1.8,
Army Garrison, I advised the command on all legal matters, including
administrative and operational law; provided legal assistance to
soldiers; provided instruction on diverse topics; and served as
recorder presenting the cases fn administrative séparation actions.

As a litigation associate at Bond, Schoeneck & King in Syracuse (1988
~1989), L handled civil and criminal matters and appeared in state,
appellate, and federal courts. 1 alsoworked on client matters
involving property, estate/financial planning, business, labor, and
family law.

‘As Post Judpe Advocate at Seneca Army Depot (1985 - 1988), 1
managed a legal office as sole counsel with a paralegal and three
clerical employees. In this position, I provided a full range of legal
services: prosecuting criminal cases, representing management in
adverse personnel actions, complaints of unfair labor practices, and
complaints of discrimination; negotiating with the union;
investigating and settling civil clabms against the Army arising ina 29
county area (about 350 in one year); providing legal assistance fo

10
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hundreds of clients per year in all areas of civil law; and advising the
command on all other legal matters, including environmental law,
confraets; post administration, and federal-state relations. Talse
served as a Special Assistant U.S. Attorney, prosecuting minor
offenses committed by civilians before a U.S. Magistrate Judge in
Rochester, New York.

‘As a Trial Counsel at Fort Leonard Wood (1983~ 1985), I prosecuted
soldiers for crimes such as forcible sodomy, aggravated assault; child
sexual abuse, sexual assault; felony larceny; drug offenses, forgery,
burglary, check offenses, and military offenses. Ialso servedasa
Special Assistant U.S, Attorney, managing a monthly docket and
prosecuting cases before a U.S. Magistrate Judge, and I assisted in a
federal murder prosecution that invelved bringing buman remains to
the Smithsonian Institution for analysis.

Before becoming a Trial Counsel, I served as a Legal Assistance
Attorney and then Chief of Legal Assistance (1983), cownseling and

-assisting about 60 clients per week in-matters of domestic relations,

wills sind cstates, debior-creditor law, landlord-tenant law, taxation,
contracts, and adverse administrative decisions. I prepared wills,
separation agreements, and other documents, negotiated with clients’
adversaries, and managed an office of three assistants and
intermittent attoraey help.

‘While at Fort Leonard Wood, I taught courses in federal income
taxation and juvenile law at the local campus of Drury College (of
Springfield, Missouri) in the fall of 1984,

As a Certified Legal Intern at the Public Defender’s Office, Eighth
Cirenit, Gainesville, Florida (1982), I conducted misdemeanor trial
defense. Iinterviewed clients, deposed witnesses, drafted and argoed
motions, handled plea negotiations, and did research and writing for
trial and appellate issues (including a capital murder) for felony and
misdemeanor defense attorneys. I'tried two misdemeanor cases to
jury verdicts of not guilty and one misdemeanor case toa judgment of
acquittal.

your typical clients and the areas at each period of your legal career, if
any; in which you have specialized.

In my work in the United Statés Attoriiey’s Office (1989 - present),
my-only client has been the United States; and L have specialized in
federal litigation. As an Army Judge Advoecate (1982 —2011), I served

“in several capacities. ‘When I'was a cireuit judge, I'specialized in

presiding over criminal frials and had no clients. When I prosecuted

11
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eriminal cases, my-only client was the United States. My client also
was the United States when I'served in positions in which I provided
legal support and advice on a wide range of issues to commanders and
staff. Talso served in positions where I specialized in providing legal
advice and assistance to individual clients who were soldiers, retirees,
and their family members. Asa litigation assaciate at Bond,
Schoeneck & King (1988~ 1989), my clients were both individuals
and entities, and 1 specialized in civil litigation. As a'Certified Legal
Intern in 1982, my clients were criminal defendants, and I specialized
incriminal defense,

any law practice or legal experience that involved veterans” law.

The work of the United States Attorney’s Office sometimes includes
enforcement of veterans® rights under the Uniformed Services
Employment and Reemployment Rights Act, the Uniformed and
QOverseas Citizens Absentee Voting Act of 1986, the Servicemenmbers
Civil Relief Act; or other statutes. Our Civil Division has a substantial
caseload defending Department of Veterans” Affairs Medical Centers
and thelr employees in medical malpractice lawsuits, and sometimes
works with the Department of Veterans® Affairs in affirmative ¢ivil
enforcement. As Vice-Chair of the Servicemembers and Veterans
Righits Subcommittee of the Attorney General's Advisory Committee
{AGAC), T have a keen interest in these matters and participate in
ongoing dialogue with Department of Veterans Affairs representatives
about the importance of patient records to the quality of medical eare
for veterans and later litigation about that care. Our Subcommitiee
work also invelves support for veterans treatment courts and the U.S.
Departiment of Justice Servicemembers and Veterans Initiative

1 have been personally involved in significant relevant ¢riminal cases,
including United States v. Swick, ACCA 20080725 Aug. 8. 2008; Unifed
States v. Dr. James A Holland, 07-CR-00201 (FIS) and United States v,
Paul H, Kornuk, 03-CR-436 (1J8). I'was the presiding judge in Swick,
involving a First Lieutenant at Fort Bragg, North Carolina who pled
guilty to hiding a camera and filming a female sergeant undressing
and showering at a base in Iraq, and o stealing the sergeant’s
underwear. Aftera medical examination board and additional
testimony, Swick was found to be competent and disclaimed any
defense of lack of mental responsibility, but presented mitigation
evidence that included the diagnoses of major depressive disorder,
posttraumatic stress disorder, and trauwmatic brain injury from
exposure to blasts in Iraq. Iconsidered these circumstances in
imposing senfence.

12
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I have been respensible for the prosecutions of Holland and Kornak.
As'is set forth in greater detail below, Kornak was a research.
coordinator for cancer treatment at the Stratton VA Medical Center
in Albany who falsified patient records to secure or maintain their
enrollment in treatment studies, including the records of a patient
who died from the resulting infusion of chemotherapeutic drugs. As
the Chief of Oncology and Director of Research Programs at the VA
Medical Ceiter, Dr: Holland was Kornak’s supervisor, failed to fulfill
his respensibility to ensure that adequate and accurate case histories
of patients were maintained, and ordered the infusion in reliance on
the patient’s envollmient in the study, without checking eurrent
laboratory results.

Ay an Army Judge Advecate, some of my legal assistance chients (on
active duty in 1983 and 1985 - 1988, and in reserve components 1988
-2001) were veterans, Most involved issues commonly encountered by
soldiers, retirees, and their famnily members; but some needed help
with reemiployment rights or claims for benefits.

In various positions in the Army Judge Advocate General’s Corps
1982 — 2001, I periodically presented internal instruction to military
units on military justice, operational lav/law of war, and mobilization
prepareduess, including the reemployment, voting, and civil relief
statutes..

¢, Describe the percentage of your practice that has been in litigation and whether
vou appeated in court frequently, occasionally, or not at-all, If the frequency of
your appearances in.court varied, describe such variance, providing dates.

i, Indicate the percentage of your practice in:
1. federal courts: 96%
2. state-courts of record: 3%
3. othercourts: 0%
4. administrative agencies: 1%,

ii. Indicate the percentage of your practice in:
1. civil proceedings: 10%
2. criminal proceedings: 90%.

In the United States Attorney’s Office (1989 — present), 100% of my practice
involves litigation, or the management of it, all in federal court. All of my
courtappearances have been in eriminal proceedings (though 1 have handled
a few civil cases and T have managed all of our litigation = civil, eriminal, and
appellate - since 2010). As United States Attorney and First Assistant U.S,
Attorney, I have appeared in court sceasionally. ‘As Chief of the Criminal
Division, T also occasionally appeared in court. As Narcotics Chief and Chief

i3
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of the Albany Office, I appeared in- court with some frequency. As a line
Assistant U.S. Attorney, I regularly appeared in court.

In the Army, my position with Forces Command did not invelve litigation,
but my workas a trial judge (2001 — 2010) was 100% criminal litigation at
courts martial. As Staff Judge Advocate (1998 — 2001), Command Judge
Advocate (1995~ 1998); and Assistant Staff Judge Advocate (1988~ 1995),
about 10% of my work invelved occasional litigation before federal
administrative boards. As 2 litigation associate at Bond, Schoeneck & King
{1988 — 1989), my practice was about 75% litigation — about 90% in state
court, 9% in federal court; and 1% before administrative agencies —and
nearly all of it (99%) involved civil proceedings. As Post Judge Advoeate and
Special Assistant 1.8, Attorney (1985 — 1988), about 10% of my practice was
litigation; about 80% in federal court (courts-martial and 1.S. Magistrate’s
Courty and 20% before administrative agencies or boards, and Y appeared
before a court or administrative body occasionally. Asa Trial Counsel and
Special Assistant U.S. Attornéy (1983 — 1985), my practice was 100%
litigation before federal cotirts (mostly courts-martial) and I'appeared in
court frequently.. There was no fitigation involved in my work as a college
instinctor in the fall of 1984, or in my work as a Legal Assistance Attorney
and then Chief of Legal Assistance in 1983, As-a Certified Legal Intern in
1982, 100% of my practice involved eriminal litigation in state courts,

. State the number of cases in-courts of rec(ard, including cases before
administrative Taw judges; you tried to verdict, judgment of final decision {rather
than settled), indicating whether you were sole counsel, chief counsel, or associate
counsel,

As a prosecutor; T have tried about 25 cases to verdict in federal courts;
about equally divided between U.S. District Court and Army eourts-martial,
As a defense counsel, T have tried three cases to final decision in state courts.
T represented the United States in one case to final decision before a Merit
Systems Protection Board administeative law judge. Thesenumbersdo not
include bench trials 1 prosecuted before U.S. Magistrate Judges or cases
before Army administrative separation boards (in: which I have served as the
Board President, legal advisor, recorder, and respondent’s counsel); those
cases would add at least 20 more. Also not included are my trials as an Army
civcuit judge. I have briefed and argued abount 16 appeals before the Court
of Appeals for the Second Circuit representing the United States and one
appeal before the New York State Appeliate Division, Fourth Depaitment
representing a business client. About 80% of my trials were as sole coungel
and 20% as co-counsel:

. Describe vour practice, if any, before the Supreme Court of the United States.

Supply aiy briefs; amicus orotherwise, and, if applicable, any oral argument
transeripts before the Suprenie Court in connection with your practice.

14
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L have not practiced before the Supreme Court of the United States.

6. Litigation: Describe the ten most significant litigated matters that you personaily
handled, whether o riot 'you wers the dttorney of record. Provide the citations, if the
cases were reported, and the docket number and date if utweported. Provide a summary
of the substance of each-case. . Identify the party or parties whom you represented and
describe in detail the natire of your participation in the litigation and the final disposition
of'the case. Also state-asto-each case:

a. the date of representation;
b. thename of the court and the name of the judge or judges before whom the case

C.

was litigated; and ;
the individual naime, addresses, and telephone numbers of co-counsel and of
principal counsel for each of the other parties.

United States v. Edward A. Leow, 1:114-CR-00412-GLS; United Stites v.
Jernica Duell, 1:14-CR-00413-GLS; United States v. Richard Ramsey, 1:16-
CR-00314-GLS; Unifed States v. Bryan Fish; 1:16-CR-00315-GLS

Lead counsel, 2013 — present

Hon. Gary L. Sharpe, Senior United States District Judge, Northern District
of New York

An arson homicide in Schenectady, NY, on May 2, 2013, resulted in the
deathsof a father and his three young children; ages 3; 2, and 11 months, and
seriously maimed a §'year old girl, The mother of the children gave sworn
statements and grand jury testimony idenfifying her boyfriend as the
arsonist, and his close friend did, foo. Both testified that they had traveled
with the boyfriend from Saratoga Springs in the early morning howrs and
saw him set the fire. Eight months later; the mother festified that her prior
testimony was false. Kleven daysafter his testimony, the close friend
changed some details of his story and later said he'was not present when the
fire was set.

The mother pled guilty to three counts of perjury by giving irreconcilably
contradictory grand jury testimony and was sentenced to imprisonment for
135 months. The close friend pled guilty fo two counts of perjury arising
from his false testimony regarding the involvement of his brother the night of
the fire and was sentenced to imprisenment for 108 months, Another
defendant pled guilty to two counts of perjury arising from irreconcilably
contradictory grand jury testimony that he loaned the boyfriend a earto
drive to Schenectady the night of the fire and was sentenced to imprisonment
for 87 nmionths.

Another defendant had obtained & TracFone and used it to make anonymous
threais to Terry, including “youw’ll never make it to your wedding day;” “die
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Dave, die;” and “you’re a dead man walking.” In the early moraning hours of
May 2, 2013, this defendant wext to the area of the fire, but he falsely
testified before the grand jury that he had not obtained and used the phone,
and was not there on May 2° He later admitted otherwise; but maintained
that the house was on fire when he arvived, so he left as guickly as he could,
without alerting the people inside or calling the fire department, the police
departinent; or 911, because he did not want to get involved. On Novemiber
12,2015, a jury found him guilty of two counts of perjury before the grand
jury. On Mareh 17, 2016, he was sentenced to the statutory maximum of
imprisonment for 10 years.

Co-Counsel:

Wayne Myers

Assistant U.S. Attorney (AUSA)
Northern Distriet of New York
445 Broadway, Suite 2180
Albany, NY 12207
518-431-0247

Defense counsel:

Defendant Edward A, Leon:
Triak

David L. Gruenberg

54 2nd Street

Troy, NY 12180
318-274-7252

Prior:

James A Resila, Carter
Conboy Law Firm

20 Corporate Woods Boulevard
Albany, NY 12211
518-465-3484

Timothy Nugent

1528 Columbia Turnpike
Castleton; NY 12033
518-479-1405

Defendant Jennica Duells
Plea:

Cheryl E. Coleman,

90 State Street, Suite 1400
Albany, NY 12207
518:436-5790



73

Prior:

Hon, Daniel J. Stewart (eurrent United States Magistrate Judge)
UK. District Court-NDNY

James T. Foley 1.8, Courthouse

445 Broadway

Albany, NY 12201

Defendant Richard Ramsey;
Lee Carey Kindlon

The Kindlon Law Firm

82 James Place ~ 5% Floor
Albany, NY 12207
518-434-1493

Defendant Bryan Fish:
Frederick Rench

P.O. Box 3386 ;
Saratoga Springs, NY 12866
518-373-8400

. United States v. Endo Phaymacenticals, Inc., 1:14-CR-66 (MAD), and United
States v, $10,414,466.50,1:14-CVAT1 (MAD)

Lead counsel on eriminal c¢ase and sole counsel for civil forfeiture, 2012 -
2017

Hon. Mae A. D*Agostino, United States District Judge, Northern District of
New York

A pharmaceutical company paid $192.7 million to resolve criminaland civil
fiability arising from ifs marketing of the prescription drug Lidoderm for
uses not approved as safe and effective by the Food and Drug Administration
(FDA). The resolution included a deferred prosecution agreement with
significant corporate compliance provisions and a monetary penaltv and
forfeitiire totaling $20.8 million (in the Northern District of New York) and
civil false claims settlements with the federal government and the stites
totaling $171.9 million (in the Eastern District of Pennsylvania, where three
qui tam lawsuits were filed), Lidoderm was approved by the FDA only for
the relief of pain associated with post-herpetic neuralgia (PHN), a
complication of shingles, but was distributed natiouwide for use in the
treatment of non-PHN related pain; including Jow back pain, diabetic
neuropathy, and carpal tunnel syndrome. Lidoderm was misbranded
because its labeling Tacked adequate directions for these intended but
anapproved uses. The case was complicated by United States v. Caronia, 703
F.3d:149 (24 Cir, 2012}, holding that a conviction for promoting an TDA-
approved drug for off-label use violated the right of free speech under the
First Amendment, but assuming that off-label promotion may be used 4s

17
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evidence that the unapproved use is an intended one — which can cause n
drug to be misbranded.

Co-counsel::

Jill Furman

Deputy Director, Consuwmer Protection Branch, U.S. Départment of Justice
450 5th Street NW

Washington, DC 20530

202-367-0090

Shannon L. Pedersen ;

Trial Attorney, Consumer Protection Brauch; U.S. Department of Justice
450 5th Street NW

Washington, DC 20530

202-532-4490

Jamie Yavelberg

Deputy Director, Fraud Section; Commercial Litigation Branch, U.S.
Departient of Justice ‘
175 N Strect, NE

Washington, DC 20002

202-514-6514

Brian McCabe ;
Fraud Section, Commercial Litigation Branch, U.S. Department of Justice
175 N Street, NE

Washington, DC 20002

202-616-4875

Margaret Hutchinson

Civil Chief, Eastern District of Pennsylvania
615 Chestnut Street, Suite 1250
Philadelphia, PA 191066

215-861-8282

Marilyn May (former AUSA)
Associate General Counsel
Rand Corporation

1776 Main Street

Santa Monica, CA 90407
310-393-0411

Gerald Sullivan

AUSA, Eastern District of Pennsylvania
615 Chestout Street, Suite 1250
Philadelphia; PA 19106

18
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215-861-8786

Defense counsel:

Jonathan L. Stern, Esq.

Arnold & Porter Kaye Scholer LLP
601 Massachusetts Avenue NW
Washington, DC 20001
202-942-3018

United States v. Dr. James A. Holland, 67-CR-00201 (£JS) and

United States v. Paul H, Kornak, 03-CR-436 (FIS)

United States v. Holland, 394 Fed. Appx. 766, 2010 WL 3769225 (24 Cir.
2010)

Sole vounsel, 2002 - present

Hon: Frederick J. Scullin, Jr., Senior United States District Judge, Novthern
District of New York )

Defendant Kornak was a research coordinator for canicer treatment at the
Stratton VA Medical Center in Albany. He concealed a prior mail fraud
conviction for falsifying college and medical school transcripts fo obtain a
medical license and then altered of falsified medical récords pertaining to 65
patients to facilitate their participation in the studies or make it appear that
study requirements were fulfilled. He falsified a report of the results of blood
tests of a patient which showed compromised Kidney and liver function; the
patient was enrolled in a gastric cancer treatment study, infused with
chemothierapeutic drugs, and died eleven days later. He pled guilty to
making false statements in his employment application, mail fraud, and
criminally neglipent homicide and was sentenced to be imprisoned for 71
nionth.

Defendant Dr. Holland was the Chief of Oncology and Director of Research
Programs at the VA Medical Center. Holland pled guilty to failing to fulfill
his responsibility to ensure that adequate and aceurate case histories of
patients were maintained. Holland failed to review patient vecords, including
the reports of laboratory analysis he was provided before erdering the
infusion of the patient who-died. At Holland’s sentencing hearving, T
presented the testimony of the hospital chief of staff, the medical divector for
the vegional cancer center &t the University of Texas, and a nationally
famous forensic doctor and medical examiner. Holland was sentenced to
probation and ordered to pay restitution of $502,908, which was affirmed on
appeal. Holland has continued to file collateral attacks on his conviction and
sentence,

Defense Counsel;:

Defendant Paul H, Kornak

19
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E. Stewart Jones, Esq.
28 Second Street
Troy, NY 12180
518-274-5820

Defendant James A, Holland
Gaspar M, Castille, Jr.

817 Madison Avenue

Albany; NY 12208
518-496-5677

Registration Status: Suspended

. United States v. Luis A, Murgas, a/k/a Big Lowie, a/k/a Barosa; Luis E.
Cordoba-Murgas, a/k/u Negro, a/k/a Carlos; Luis Antonio Todd-Murgas; alk/a
Little Louley Cesar A. Todd-Murgas; a/kju Tony, a/k/a Pepita; Raul Antonio
Cordoba-Murgas, a/f/a Strawberry; Jose C. Dominguez, a/t/a Pachito; Ruben
A Todd-Murgas; Vincente Rogers, a/k/a Santos; Gilberto Arce, a/k/a Luigi
Santiago; Jayson Jones; Denniy J. Calavidra, Fr.; Tiffany Gaudinot; and Tricia
Trving, 95-CR-384 ‘

United States v. Murgas, 967 F. Supp. 695 (N.D.N.Y. 1997); United Siates v.
Murgas, 31 F. Supp. 2d 245 (N.DN.Y. 1998); United States v. Murgas, 177
FR.D.97 (N.D.N.Y. 1998); United States v. Cordobu-Murgas, 233 F.3d 704
(2d Cir, 2000); United States v. Murgas, 321 F. Supp. 2d 451 (N.D.N.Y. 2004);
and United States v. Cordoba-Murgas, 422 F.3d 65 (2d Cir. 2008).

Sole counsel, 1994 ~ 2008

Hon. Howard G. Munson, Senior United States District Judge; Northern
District of New York; 1995~ 2007 (deceased); Hon. Norman A, Mordue,
Senior United States District Judge, Northern Distriet of New York, 2008

Thirteen defendants were charged with conspiring to distribute and
distributing cocaine in the Utica area Trom 1991 to 1996, Seven defendants
pled guilty, one is'a fugitive, and five went to trial May 15'tc June 26, 1997,
cubminating in their conviction as charged. Trial evidence included about
200 conversations in Spanish intercepted pursuant toa state wirvetap, drug
seizures and controlied purchases; and the festimony of a multitude of
participants in and customers of the organization. The drug ring supplied
customers as much asa kilogram of cocaine at a time for redistribution. At
sentencing, evidentiary hearings were held on the United States’ motion to
hold three of the defendants accountable for the murders of a customer of
the ring and his girlfriend. The district conrt initially denied the motion,
finding that the defendants’ participation in the murders had not been
proven by clear and convincing evidence. The United States” appeal on that
issue was granted and the convictions and sentences otherwise were affirpied.
On remand, the district court granted the United States’ motion and
increased the sentences of two of the three defendants to 207 and 170 months,
After Apprendi and a successful defense appeal, the sentence of the third

20
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defendant was reduced to 228 months in 2008. -Sentences for the other 9
defendants ranged from 12 months to 218 months.

Defense counsel:

Defendant Luis A, Murgas:
Frank Policelli

Office of Frank Policelli

10 Steaben Park

Utica, NY 13501
315-793-0020

Defendant Luis E. Cordoba-Murgas:
Principal cotinsel:

Calvin J. Domenico, Jr.

P.O. Box 19828 ;

Sarasota, FL 34276-2828
941-929-1390

Salvatore J. Piemonte

Office of Salvatore J. Piemonte
P.0. Box 265

Syracuse; NY 13631
315-423-4444

Registration Status: ‘Suspended

Barry D, Leiwant and Edward 8. Zas

Federal Defenders of New York; Inc,

52 Duane Street; 10th Floor, Federal Defender Division
New York, NY 16007

212-417-8742

Lisa:A.Peebles

Office of the Federal Public Defender
Thé Clinton Exchange, 3rd Floor

4 Clinton Sguare

Syracuse, NY 13202

315-701-0080

Defendant Luis A. Todd-Murgas:
William M. Borriil

Office of William M. Borrill

23 Oxford Road

New Hartford, NY 13413
315-223-3084
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Defendant Cesar A. Todd-Murgas:
William R. Bartholomae

Marris, Barthalomae Law Firm
317 Montgomery Street

Syracuse, NY 13202

315-472-6417

Trial; o

Hon. William D. Walsh

103 E. Water Street
Syracuse, NY 13202-1146
315-476-2113; 315476-2114

Alexander Bunin®

Harris County Public Defender’s Office
1201 Franklin Street, 13th Floor
Houston; TX 77002

713-368-0016

Lisa A. Peebles

Office of the Federal Public Defender
The Clinton Exchange, 3rd Floor

4 Clinton Square

Syracuse, NY 13202

315-701-0080

Defendant Raul A: Cordoba-Murgas:
Robert G. Wells

Office of Robert G, Wells

120 East Washington Street

825 University Building

Syracuse; NY 13202

315-472-4489

Defendant Ruben A. Todd-Murgas:
Angelo A Rinaldi ‘
Registration Status: Resigned from Bar

Defendant Viacente Rogers:
Stephen Lance Cimine

Office of Stephen Lance Cimino
247 W. Fayette Street - Suite 315
Syracuse, NY 13202-2200
315-428-100¢

Defendant Gilberto Arce:

22-
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Richard P. Ferris

P.O. Box 368

Barneveld, NY 13304-0368
315-794-4458

Defendant Jayson Jones:
Norman P. Deep

P.O. Box 300
Clinton, NY 13323-0308
315-725-2008

Defendant Dennis J, Calandra, Jra
Neal P. Rose

Office of Neal P, Rose

60 East State Street, Route 8
Sherrill, NY 13461

315-361-5200

Pavid G. Secular

Brooklyn Defender Services
177 Livingston Street, 7th Floor
Brooklyn, NY 11201-5875
718-254-0700

Defendant Tiffany Gaudinot:
Raymond J. Dague

4874 Onondaga Road
Syracuse, NY 13215-2241
315-422-2052

Defendant Tricia Irving:

Lisa A, Peebles ;
Office of the Federal Public Defender
The Clinton Exchange, 3rd Floor

4 Clinton Square:

Syracuse, NY 13202

315-701-0080

. United States v. Victor A. Blythe, Horace N. Parks, o/k/a "Bibby", Errol Peart,
and Junior Peart; 93-CR-126 ‘

United States v. Blythe, No. 94-1357, slip. op. (24 Cir. May 36, 1995), 57 E.3d
1064 (Table) (2d Cir.), cert. denied, 116 8.Ct. 395 (1995)

Sole counsel, 1992 - 1995

Hon, Howard G. Munson; Senior United States District Judge (deceased)
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Four defendants who participated in a conspiraey to import af least 100
kilograms of cocaine and 2,000 pounds of marijuana into the United States
from Jamaica were convieted as charged at the conclusion of a three-week
jury trial. The defendants planned to import the drugs concealed in
shipments of legitimate goods, but never succeeded in doing so (though one
defendant had been separately convicted for a prior importation of 243
pounds of marijuana concealed in fish and a-co-defendant sold 4 ounces of
cocaine toan undercover agent). Defendanits’ sentences ranged from 97 to
262 months;

Defense counsel:

Defendant Vietor A. Blythe:
George P. Alessio

214 N State Street
Syracuse, NY 13203-1917
315-424:-0300

Defendant Horace Parks:
Richard P. Plochocki

100 Madison Street, Suite 1640
Syracuse, NY 13202-2724
315-427-1353

Defendant Ervol Peart:
Craig P. Schlanger
Hiscock Legal Aid Society
351 S Warren Street
Syracuse, NY 13202-2057
315-422-8191

‘Defendant Junior Peart:
Richard N. Bach (deceased)

. United States v. Carnell Donaldson, a/k/a Cornell Dotson, a/k/a C, Jarvis C.
Guins, a/kia J, Levoy Terry, a/k/a Preacher, John Mosley, a/kia Huney, Jerry L.
Burwell, w/k/a Bird, Joel C. Grani, Milion E. Spaights, Diawe Robinsor, a/f/a
Diane Sams; Sheilic Milledge, Michele R. McDowell; Georgetia Kearse, a/k/a
Georgetta Scott, Sylvester Falr, Brigethia Guins, Carmen Tyrone Williams, and
Frank C. Rivers, 92-CR-51

United States v. Donaldson, 93-1043,93-1052,999 F.2d 537 (2nd Cir. Jun. 28,
1993)

Lead counsel, 1991 2015 ;

Hon, Neal P. McCurn, Senior United States District Judge (deceased)

Donaldson and Guins led 2 continuing criminal enterprise that distributed
about 4 kilograms of cocaine in Syracuse every 6 weeks. Guins and 11
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defendants pled guilty. Donaldson, Terry, and Williams were convicted at
the end of a jury trial from September 9 to October 1, 1992, upon evidence
that included 52 cocaine sales to informants and an undercover officer and
many intercepted telephone conversations. Donaldson was sentenced to
imprisonment for 400 mounths and forfeiture of his residence and $875,000,
Terry was sentenced to imprisonment for 270 months, and Williams was
sentenced fo imprisonment for 97 menths.

Co-counsel: o

Michael C. Olmsted (former AUSA)

Now Criminal Division, U.S. Department of Justice
1400 New York Avenue NW

‘Washington, DC 2005

202-514-9843

Defense counsel:

Defendant Carneli Donaldson:
Stephen Lance Cimino

Office of Stephen Lance Cimino
247 'W. Fayette Street; Suite 315
Syracuse, NY 13202-2200
315-428-1000

Defendant Jarvis €. Guins:
Richard D. Priest

Office of Richard D, Priest.
333 East Onondaga Street
Syracuse, NY 13202
315-474-7401

Defendant Levoy Terry:

Gary J. Valerino

Meggesto, Crossett Law Firm
313 East Willow Street; Suite 201
Syracuse, NY 13203
315-471-1664

Defendant John Mosley:
Robert G Wells

Office of Robert G. Wells
120 East Washington Sfreet
825 University Building
Syracuse, NY 13202
315:472-4489
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Defendant Jerry L. Burwell:

James P MeGinty

333 E. Onondaga Street - Second Floor
Syracuse, NY 13202-2011

315-657-1608

Defendant Joel €. Grant:
Hon. William Ir. Walsh

103 E. Water Street
Syracuse, NY 13202-1146
315-476-2113; 315-476-2114

Defendant Milton E. Spaights:
Salvatore J. Piemonte

Office of Salvatore J. Piemonte
P.O. Box 265

Syracuse, NY 13031
315-423-4444 ‘
Registration Status: Suspended

Defendant Diane Robinson:
Andre Sobolevsky

Sobolevsky & Associates

22 River Terrace, # 9C

New York, NY 10282-1198
212-566-8866

Registration Status: Suspended.

Defendant Sheilia Milledge:

Bruce R, Bryan

Office of Bruce R, Bryan

333 East Onondaga Street, Suite 600
Syracuse, NY 13202

315-476-1800

Defendant Michele R. McDowell:

Robert Capriles

Korea National University of Education Department of English Education,
San 7

Darak-Ri,Gangnaem-Yeon Cheongwon-Kun

Chungeheongbuk DO 363-791, Korea

082-043-230-3552

Defendant Georgetia Kearse:

Hon. Kate Rosenthal
Syracuse City Court
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John C. Dillon Public Safety Building
505 South State Street

Syracuse, NY 13202-2179
315-671-4662

Defendant Sylvester Fair:
Edward Z. Menkin

440 8. Warren Street — Suite 400
Syracuse, NY 13202-2601
315-425-1212

Defendant Brigethia Guins:
Paul G. Carey

Carey Law Offices, P.C.
333 East Onondaga Street
Syracuse, NY 13202
315-474-0077

Defendant Carmen Tyrone Williams:
Mark Romano {deceased)

Defendant Frank €. Rivers:
Joha D. Kinsella

Office of John D. Kinsella
6834 Buckley Road

North Syracuse, NY 13212
315-451-7955

. United States v. Jaime A: Davidson, w/h/a “Sivinger,” a/bfa “Andvew Brown,”
a/k/e “Tamie Davidson,” Lenworth Parke, a/k/a “Lenwood Parker,” a/kia
“Glen,” a/k/u “Paul Scott”, Robert Lawrence, a/k/a “Robert Fulien,” a/k/a
“Bam-Bam,” Juan A. Morales, a/k/a “Pedro,” a/i/a “Antonio”, Gary Anthony
Stewart, a/k/a “Poppy,” and Dean Thomas, a/k/a “Dine,” 92-CR-35,

United States v. Thomas, 34 F.3d 44 (2d Cir, 1994)

19962014

Hon. Neal P, MeCurn, Senior United States District Judge (now deceased);
Hon. David N, Hurd, United States District Judge, Northern District of New
York

Five defendants were convicted of the murder of an undercover drug task
“force officer at mid-day in a grocery store parking lot in downtown Syracuse
as he attempted to purchase two kilograms of cocaine. The defendants were
also convicted of various drug erimes. All five defendants were sentenced to
be imprisoned for life plus 5 years. Two of the defendants were not present
for the murder, but led the drug trafficking enterprise distributing between 5
and 15 kilograms of gocaine and sent the other three to rob the officer of the

27



84

$40,000 to be paid for the 2 kilograms to be purchased that day. InJanumary
of 2014, following the Supreme Court decision in Miller v. Alabamu, the.
sentence of one defendant was reduced to 31 years imprisonment, The
defendant was not quite 17 years old when he pulled the trigger of his 357
revolver and murdered the police officer by shooting him in the back of the
head, Tled the investigation, examined exactly half of the 72 trial witnesses,
eross-examined the shooter (the only defendant to testify), and made the
closing argument. Y'was the principal author of the appellate briefand
delivered half of the appellate argument.

Co-counsel;

John G. Duncan; AUSA, 1990~ 2014 (retived)
206 Landsdowne Road

DeWitt, NY 13214

315-374-3562

Defense counsel:

Defendant Jaime A, Davidson:
John Laidlaw (retived)

171 Manor Drive

DeWitt, NY 13214

Defendant Lenworth Parke:
Hon. William D Walsh

103 E. Water Street
Syracuse, NY 13202-1146
3158-476-2113

Defendant Robert Lawrence:

James P. McGinty

333 E. Onondaga Street — Second Floor
Syracuse, NY 13202-2011

315-657-1608

Defendant Juan Morales:
Frederick O'Rourke

250 Harrison Street
Syracase, NY 13202
315-471-4629

Defendant Gary Anthony Stewart:
Hon. Kate Rosenthal

Syracuse City Court.

John C. Dillon Public Safety Building
505 South State Streef

Syracuse, NY 13202-2179
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315-671-4662

Defendant Dean Thomas:
James F. Greenwald

124 Dorset Road
Syracuse, NY 13216-3048
‘3154274120

.. United States v. John Aukenma, 89-CR-256; United States v. William. W.
Daniels, James R. Silliman, and David T. Vance, 99-CR-38; United States v.
David T. Vance, 91-:CR-3

United States v. Daniels, 91-1354, 962 ¥2d 1 (2d Cir. Feb. 20, 1992) (tabls)
Sole counsel, 1989 — 1992 ;

Hon. Howard G. Munson, Senior United States District Judge (deceased)

Silliman hiad borrowed almost the bank’s individial Hmit of $300,000 when
he attempted to borrow another $225.000 to buy stock in Solid Waste
Industries (SWD. To civcumvent the Iimit, Siliman recruited Vance fo serve
as a nominee borrower. Daniels, who worked for SWI, had Vance sign the
necessary docaments, inflated Vance’s assets on his financial statement, and
sent the Joan-application to Aukema, the president of the bank. The money
was loaned to Vance and passed to Silliman; but not repaid.  Aukema was
given some SWI stock in the name of his sow and pled guilty o receiving a
gift for procuring a loan. Daniels pled guilty to bribery of a bank officer and
conspiracy to make a false loan application and commit bank fraud. Vance
pled guilty to being an-accessory to a false loan application. Silliman went te
trial; after the United States rested and his motion for a judgment of
acquittal was denied, he pled guilty to'aiding and abetting making a false
loan application.

Defense counsel:

Defendant John Aukema:

€. Scott Bowen,

Now adjunet faculty at Binghamton University
P.0. Box 6000

Binghamton, NY 13902

607-777-2000

Defendant William W, Daniels:
Harold J. Boreanz (deceased)

Defendant James R. Silliman:
Peter M. Hartnett

Hartuett Law Office, P.C.
3216 W, Lake Road
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Casenovia, NY 13035-9830
315-256-1797

Defendant David T. Vanee:
John W. Condon (deceased)

. United States v. Walter J. Butler,89-CR-244
United States v. Butler, 954 ¥.2d 114 (28 Cir.1992)
1989 - 1996

Butler was the president of Service Employees luternational Union (SEIU)
200; covering all of New York, treasurer of an SEIU local in Florida, and
vice-president of the International Union. The jury trial from September 12
to October 15, 1990, culminated in guilty verdicts of racketeering, causing
false entries to be made in ERISA documents; embezzlenient of union funds,
and mail frand. Butler’s racketeering acts included: embexzlement of
multiple payments from union benefit funds for the same travel expenses;
embezzlement of Christmas bonuses and vacation pay for his son, whowas a
law student; embezziement of payments for separafely reimbursed expenses;
and Butler’s scheme to divide the compensation of employees of Local 200
into two checks,; called "salary™ and “expenses" though all actual expenses
were separately reimbursed, as an artifice to avoid making pension
conitribution on the full amount of compensation paid. After his conviction
was affirmed, a successful appeal by the United States of his original sentence
resulted in Butler being re-sentenced to be imprisoned for 27 months.
Though the junior lawyer, 1 prepared the prosecution memorandum,
introduced most of the documentary evidence, examined half the witnesses,
including the defendant’s son, and gave the closing argument, then became
sole counsel for the appeal-and post-conviction chiallenges to Butler’s
debarment.

Co-counsel:

William H. Pease, AUSA, 1989 1996 (now retired)
623 First Street

Liverpool, NY 13088

315-374-4248

Hon, Howard G. Munson, Senior United States District Judge (now
‘deceased)

Pefense counsels

Trialk

Emil M. Rossi

Office of Emil M. Rossi

100 Madison Street — Floor 17
Syracuse, NY 13202-2701
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315-471-0126

Joseph Fahey

505 S. State Street - #360
Syracuse, NY 13202
315-671-1056

Appeal:

John A. Cirando

Onondaga Savings Bank Building
101 South Salina Street, Suite 1010
Syracuse, NY 13202

315-474-1285

10. United States v. Staff Sergeant Robert Davis, CM 445751, Ft. Leonard Wood,
MO
Sole counsel, 1983 - 1984
Colonel Gustave F, Jacob, Military Judge

The defendant was a drill sergeant who took advantage of six male soldiers in
his charge for training. Following trial from February 26.to 29, 1984, the
defendant was convicted by a jury, as-charged, of two specifications of
forcible sodomy, consensual sodomy, three specifications of indecent assault,
and 17 violations of a regulation. He was sentenced to the maximunm
punishment; including a dishonorable discharge and confinenient for 34
years. The discharge and confinement for 29 years were affirmed on appeal.

Defense counsel:

Then Captain Brace E. Stephens
111 E 6th Street

York, NE 68467

402-362-3603;

233 8. 13™ Street

Lincoln, NE 68501

402-260-7859

7. Judicial Opinions/Offices:

g I yoware or have ever been 4 judge, atlach a statement providing (1) citations for
the ten most significant opinions you have written, (2) a short summary of and
citations for all appeliate opinions ither reversing your decision ot confirming it
with significant criticism of your substantive or procedural rulings, snd (3)
citations for significant opinions on federal or state constitutional issues, together
with citations forany appellate court rulings on-your decisions in thosecases. (f
any of the opinions were not officially reported, please provide a copy of the
opinions.)

31



88

(1) Findings, decisions, and orders in courts-martial are not published; those in
writing are maintained in the “record of trial” for each case and those
announced in open court are reflected in trial transcripts. An example of two
witten decisions and orders from United States v. Lis ave attached as

Appendix B.

The ten most significant cases over which I presided as an Army circuit
judgewere:

» Ugited States v, Joyner; ACCA 20090938, Oct. 7, 2009

At Yongsan, South Korea, Specialist Markelle Joyner and his brother,
Sergeant Mavkease Joyner; were charged with assaulting two other soldiers
with a means or foree likely fo produce grievously bodily harm. Sergeéant
Joyner pled guilty, but Specialist Joyner moved to suppress statements and
evidence. The motions were denied, and Specialist Joyner proceeded to trial
by a jury. After two days of testimony, the government rested, After three
defense witnesses had testified, six sworn statements taken by law
‘enforcement on the day of the incident were disclosed by the government,
One of the sworn statements was taken from the accused, and two were taken
from witnesses who testified at the trial: The new statements brought
additional inconsistencies to-a case invelving conflicting evidence on'the
reliability of the ebservations of witnesses and the identification of the
aceused as a participant. Holding that fairness required that the defense be
afforded a reasonable opportunity and time to consider and investigate the
newly provided information and to factor that into trial strategy, things that
could not be accomplished at that stage of the trial, I granted the defense
motion for a mistrial,

«United States v. Morales, ACCA 20090294, Apr. 3,2009

At Yongsan, South Korea, a jury trial resulted in the conviction of a Master
Sergeant of engaging in prohibited relationships with three subordinates,
and acquittal of wrongfully using a government credit card, a government
vehicle, and adultery.

s United States v. Lis, ACCA 20080718, July 22,2608

At Fort Knox, Kentucky, a Second Lisutenant was charged with desertion to
shirk mobilization to Iraq; and moved to dismiss for lack of jurisdiction.
After extensive hearings, I grauted the motion, finding that while Lis
expressly accepted his appointment to the office of Second Lisutenant in the
Army National Guard of the State of Ohio, he did not accept appointment as
a Reserve commissioned officer in the Avmy National Guard of the United
States, so there was no federal jurisdiction.

o United States v. Knowland, ACCA 20071405, Dec. 11,2007
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At Fort Walnwright, Alaska, a jury convicted Knowland of rape and
sentenced him toa dishonorable discharge and confinement for 44 months.

» United States v, Johnson; ACCA 20060575, June 13, 2006

At Fort Bragg, North Carolina, the benich trial of a Sergeant First Class led
to-conviction on charges of sabmission of false documents to secure
promotion.

s United States v. Welch; ACCA 206060516, May 25, 2006

At Fort Bragg, North Carolina, a bench trial resulted in findings of guilty of
false official statements, but not guilty of larceny and dereliction charges, all
in connection with a Warrant Officer’s service as sumimary court officer for
the estate of a soldier/friend who had committed suicide. The sentence
included a dishonorable discharge, but the convening authority approved a
bad eonduct discharge instead. Onappeal, the court held that theonly
permissible punitive discharge for a warrant officer who is not commissioned
is-a dishonorable discharge. United States v Welch, 2008 WL 8104048 (Avmy
Ct. Crim. App. Aug. 4, 2008).

o United States v, Campbell, ACCA 20060426, May 11, 2006
At Fort Bragg, North Carelina; a bench trial led fo conviction of a Special
Forces Staff Sergeant for solicitation of the murder of his wife.

s United States v. Bryant, ACCA 20060375, Apr. 29, 2006

At Fort Bragg, North Carolinia, after a reopening of the Article 32
investigation, a bench trial ed to the conviction of the accused for using the
internet to make arrangements to have sex with a 10 year old girl.

o United States v. Brady, ACCA 20030216, Mar. 3,2003
At Fort Drum, New York, a jury convicted the accused in absentia for
desertion after the he had fled while pending trial.

s United Stotes v, Travis, ACCA 20010995, Nov. 2, 2001
At Fort Sill, Oklahoma, a jury acquitted a Sergeant of having carnal
knowledge of a 14:year old girk

(2) The following appellate opinions either veversed decisions or affirmed with
sonie criticism:

« In United States v, Peck, M., 2010 WL 3547956 (Army Ct. Crim.
App. May 7, 2010), 2 bench trial led fo the conviction of the accused of
indecent assailt. On appeal, the court incorrectly considered the trial asa
“séneral court-martial composed of enlisted and officer members,” The
conviction was reversed upon the finding that the lineup which led to the
identification of the accused was unduly suggestive snd the subsequent fu=
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court identification was unreliable. I denied the pretrial motion to suppress
identification evidence; concluding, inter alia, that the disparities between the
participants in the lineup did net draw undue atteition to the accused but
would be considered in assessing the weight and reliability to be accorded the
lineup identification; and that the shortcomings did not render the Jineup so
suggestive as to create a substantial likelihood of misidentification in lightof
the alleged victim®s testimony that when she discovered the accused in her
bed touching her, she left the bed to use the Jatrine and turned the lights on
to look at her assailant, paid particular attention to-what he was doing, and
observed hin for some period of time as she gave very definitive instructions
as to- what was to happen next.

«In United States-v. Guilette, . ML, 2008 WL 8085003 (Army Ct.
Crimi: App. Apr. 24, 2008), the accused pled guilty to a total of eleven
specifications of unauthorized absence, insubordination, making a false
official statement, malingering, disorderly conduct, breaking vestriction, and
forgery; and was convicted at a bench tial of vesisting arvest, veckless
endangerment, and two additional specifications of insubordination. On
appeal, the court affirmed the convictions of thirteen specifications and the
sentence but dismissed the two forgery specifications when the defense
claimed and the government conceded, both for the first time in the case, that
the accused’s forgery of sick slips did not constitute forpery under Article
123 of the UCMJ. ‘

«In United States v. Maisonet, . MJ._ ;2006 WL 6625041 (Avmy Ct.
Crim. App. Dee. 7, 2006), the accused pled guilty to missing miovement and
two specifications of absence without leave, one of which was from April 4,
2005 until January 25, 2006, when he veturned from Massachusetts to his
unit at Fort Bragg. On appeal, the court found that the AWOL términated
four days earlier, when the accused met a recruiter in Massachusetts who
arranged for the accused’s flight back to his unit. The court amended the
specification, affirmed the accused’s conviction of that specification and the
other two, and affirmed the sentence:

* In United States v. Dunbar; 60 M.J. 748 (Army Ct. Crim. App. 2004), the
accused pled guilty to making false claims and larceny. After he was
sentenced to be reduced in rank; to be confined for two months and fo
veceive a bad conduct discharge, it was revealed that the plea agreement
included unusual terms regarding whether the discharge could be approved
by the convening authority. On appeal; the court found that I mistakenly
interpreted the language concerning the potential discharge by asking only
trial and defense counsel thetr understandings of the effect of the terms, and
not the defendant personally:
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(3) I am not aware of any citations for significant opinions on federal or state
constitutional issues or citations for any appellate court rulings onmy
decisions in such cases.

b, State (chronologically) any judicial office you have held and whether you were
elected or appointed. Please provide a description of the jurisdiction of each such
court,

1'was appointed o serve as an Army trial judge (called a Circuit Judge,
Senior Military Judge, and/or-a Military Judge), and did so from April 1,
2001 - January 31, 2010, conducting a total of 93 bench and jury trials of
criminal cases at general and special courts-martial at Army installations
acrosy the continental United States, Alaska, Germany, and Korea.

8. Legal Activities: Describe the most significant legal activities you have pursued,
including significant litigation which did not progress to trial or legal matters that did not
involve litigation. Describe fully the nature of your participation in these activities.

{(Note: As to any facts réquested in this question, please omit any information protected
by the attorney-client privilege.)

Since 1989, I have served in the United States Attorney’s Office for the Northern
District of New York, and my most significant legal activities (in addition to the
caves described above) have included the following:

1 have worked to curtail vielent crime, and the gangs, guns; and drugs that beget it,
To address our most serious violent crime problems, I have supervised the initiation
and refinement of major anti-gang initiatives in Syracuse, Albany, Schenectady,
Binghamton, and Kingston which dismantled or crippled many gangs and resulted
in the convictions of well over 200 gang members and associates. 1 personally
prosecuted several continuing eriminal enterprises distributing kilograms of erack
and cocaing in our cities, including those led by Tyrone Hines (14 defendants) and
“Vyron Hargrett (15 defendants). 'We are eiigaged with community leaders in other
gun vislence reditetion efforts in these metropolitan areas through both Project Safe
Neighborhoods and our LEADership Project, teaching 5% graders about the law,
decision=making, personal responsibility and accountability, and focusing on their
gaod qualities, what they want to be when they grow up, and what they peed to do to
accomplish that, in four classroom sessions using interactive skits, t6 help them
avoid gangs, drugs; and vielence and lead productive; law abiding lives.

1 have worked to enhance border security and improve law enforcement
collaboration with Canada, including spearheading (with my predecessor) the
establishient of the US — Canada Border Operations Leadership Team (BOLT),
bringing together the nutional operational leaders of law enforcement and
prosecution agencies of both countries, and playing a pivotal role in-organiziag and
condiicting the annual BOLT meetings in 2015 and 2018 in Washington, DC, and in
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2016 and 2019 in Canada. I bave served on other bi-pational committees aimed at
improving cress-border law enforcement operations and implementing the pre-
clearance agreement.

I have emphasized the use of the Organized Crime Drug Enforcement Task Force
and the Border Enforcement Security Task Foree to promote collaboration among
federal, state, Canadian, and tribal police to investigate and prosecute the biggest
transnational drug trafficking organizations, inchidimg those which exploit the St.
Regis Mohawk territory (which straddles the border with parts in Quebee, Ontario,
and New York). The Northern District includes the Mohawk, Oneida; Onondaga,
and Cayuga Nations, so T have provided leadership in addressing public safety in
these Iroquoeis teibal communities:

1 have implemented prosecution initiatives to address the opioids epidemie,
methamphetamine resurgence, and synthetic drug problem. I helped organize an
inter-disciplinary summit to address the prescription drug abuse crisis in 2011, and
helped develop and field a plan to conduct town hall meetings and conunupity
forums with communify coalitions featuring the film Chasing the Dragon, an expert
presentation on oploid addiction and the brain, and/er panels of treatment
providers, first responders, addicts, and family members.

I have continued to eniphasize Project Safe Childhood and accenntabii‘ity for public
corruption and fraud,

I facilitated continuation of the Office’s impressive record of environmental
protection after the reversal of a trial conviction and the later retirement of our
program leader by personally resolving the Certitied Environmental Services, Inc.,
case with plea of guilty fo negligently releasing asbestos into the ambient aiy,
thereby placing other persons in imminent danger of death or serious bodily fnjury,
and asentence to that included restitution of $409,829.

T'play an active role in ensuring that our Civil Division is a dynamic force for
securing justice, focusing on aggressive affirmative civil enforcement to address
false claims involving health care and government procurement, as well as
environmental harms and civil rights violations; thoughtful, thorough assessment of
lawsuits against the United States, to facilitate both vigorous defense and fair
settlements; and outreach regarding the importanceé of compliance programs, self-
disclosure of false claims and overpayments, and qui tam-actions brought by
whistleblowers,

T meet with the Albany Law Enforcement Resolution Team, which aims to build a
multi-racial and multi-ethnie bridge between the community and law enforcement,
speaking about the importance of that relationship to community safety, the
effectiveness of policing, and the integrity of our criminal justice system, and the
ongoeing commitmnent of DOJ and the NDNY to upholding the civil and
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constitufional rights of all.

Within the U.8. Attorney’s Office, L-drafted the first operations manuals for our
Criminal and Civil Divisions, and instituted our first formal employee engagement
initiative — including conducting twelve sessions with various groups regarding how
we can improve,

My service as an Army Judge Advocate on active and reserve duty involved a wide
range of roles in criminal, administrative, and civil law, including the general
practice of law, the resolution of monetary claims, and command advice in
specialized areas, giving me a broad perspective.

I presided over 93 cases as an Army trial judge from 2001 to 2010, including jury
trials invelving charges of rape, carnal knowledge of a minor, aggravated assauli,
desertion, and prohibited relationships with subordinates; bench trials involving
charges of solicifation fo murder, internet solicitation of sex with a child, assanlt of a
superior,and larceny; guilty plea and sentencing proceedings involving obstruction
of justice by a Major; three soldiers who engaged in sex acts on film for pay and
depiction on = website with a military theme, and serial absences by a soldier whose
mental capacity was put in issue; and pretrial motions yegarding desertion with
itent to shirk mobilization and wnlawful command influence.

1 also prosecuted criminal cases — conrts-martial such as the Davis jury trial for
sexual assaults, a jury trial vesulting in the conviction of a Major of conduct
unbecoming an officer for sexual harassment of female civilian emiployees who
worked for him, and a bench trial that resulted in the conviction of g soldier-of three
counts of aggravated assault of his baby daughter based upon the testimony of
medical experts, tircluding a pediatric radiologist, a pediatric neurologist, and a
forensic pathologist, I prosecited minor federal offenses before U.S. Magistrate
Judges, as well as assisting in a significant federal murder prosecution and bringing
the vietim’s remains to the Smithsonian Institution for analysis.

9. Lobbving Activities: Listany client(s) or organization(s) for whom you petformed
lobbying activities and desoribe the lobbying activities you performed on behalf of such
client(s) or organjzations(s).

{Note: As to-any Tacts requested in this question, please omitany information protected
by the attorney-elient privilege.)

1 have never performed any lobbying activities.
10. Teaching: What, if any, courses have you taught? For each course, state the title, the
institution at which you faught the courss, the years in which you taught the course, and

describe briefly the subject matter of the course and the major topies taught. 'If you have
a syllabus of each course, provide coples to the commiittee,
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In the fall of 1984, I tanght college courses in Federal Income Taxation and Juvenile
Law atthe Fort Leonard Wood Campus of Drury College (of Springfield, Missouri,
now Drury University). Ido not have a syllabus of either course.

11. Qutside Commitments During Service: Do you have any plans, commitments, or
agreements to-pursue outside employment; with or without compensation, during your
service? 1f'so, explain,

1.do not have any plans; commitments, or agreements to pursue outside
employment, with or without compensation, during my service.

12, Prineipal Office of the U.S. Court uf Appeals: By statute, the principal office of the
U.S. Court of Appeals for Veterans Claims is i the Washington, D.C., metropolitan area.
I confirmed, would you aintain your-permanent residence within commuting distance
of the Court while in active service?

Yes.

13. Charitable or Volunteer Work: Please describe any chatitable ot voluntes warlk,
including pro bono work, you have performed, particularly any work involving military
personnel, veterans, or their families.

1 have been actively engaged in federal public service for all of my legal career.
While in private practice, I did somie pro bono litigation on behalf of a client unable
to pay a debt carrying a very high rate of interest. For several years, I have made
financial contributions to a not-for-profit organization dediecated fo providing legal
services to the poor: T have beén active in serving the community through my
church, as a volunteer in youth activities, serving meals to the homeless at
Christmas time, and supporting the St. Baldrick’s Foundation’s fight against
‘childhood cancer. I have held lay leadership positions in churches near my
residences periodically threughout my professional life, and currently serveasa
Lector and Counter: Through the church, I have served the disadvantaged by
delivering donated furniture and by providing coats, socks; underwear, food; school
supplies, Christmas gifts, and monetary donations fo those in need. I coached youth
sports teams for twelve years, and served as a Cub Scout co-Den Leader for two
years.. At Fort Leonard Wood, Missouri, I helped keep our-congregation of military
families together by leading worship services when there was no Episcopal priest.
As a member of fie Lions Club at Fort Leonard Waeod,; I participated in service
projects o benefit the local community of military personnel, veterans, and their
families.
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AFEIRAVIT

1, Grant C. Jaguith, do swear that the information provided in this statement is, to the best of my
knowledge, true and accurate:

October 152019
(DATE)

. LINDA A.POWERS
NOTARY PUBLIC, STATH OF NEW YORK
Regisuation No.DIPOS211 260
Qualified in Sarstoga County

Commission Expires September 14, .
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UNITED STATES SENATE
COMMITTEE ON VETERANS" AFFAIRS

SUPPLEMENTAL QUESTIONNAIRE FOR NOMINEES
TO THE US. COURT OF APPEALS FOR VETERANS CLAIMS

Gyant Co Jaquith
Appendix A

A View from the Bench: Apply the Golden Rule, But Don’t Argue It, The ARMY LAWYER,
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A View from the Bench:
Apply the Golden Rule, But Don’t Argue It

Colonel Gran € Jaguith
Military Bidge: US. Army Trial Judiciory

The Golden Rule Argument

Most of us were {aught the Golden Rule as children: #Do to others as you would have them do to you;"l As a precept

promoting eivility and professionalism in trlal practive, the Golden Rule should be embiraced By coutbomurtial advocates” In
closing arghiment, however, the Golden Rule generally must rest unsaid.

The “Golden: Rule argument” asks court-martial membors to reach & verdict by imagining themselves a8 eithier the
accused or the victim.” The argument is based-on the notion that wembers will be miore Jenient if they think of the result they
would want ¥ they were In the.accused’s place, but would convict niore réadily or finpose a grouter sentence i they stood in
the shoes-of the victim, Such arguments are “improper and impermissible inthe military Justice system,” -and cantiot be
fade to members of militaty judges.

Rule for Conrt-Martial 919

Rale for Coprts-Martial (RCM) 919 sets the bounds for closing argument on findings on the werits.” Courisel may make
“reasonable: commient on the evidence in the cse, mclndmg inferences to: be drawn thetsfrom” Counsel may address the
“testimony, conduct, matives, taterests, and biases of witnesses to the extent supported by the evidence;” and “miay tredt the
testimiony of withesses- &y conclusively establishing the facts related by the witnesses™  Bxpressions of personal cpmxon,g

* L 6331 (Now Revived Standaid 1989); see alse Mariow 712 (“Tn evurything do to-vthers as vou wopld Fave thep do to youi forthd$ i3 the Taw and the
prophets. ™). Some variation of the Golden Rule i part of okt mixgqns Seir HUSTON SMEni, Toe RELoIons oy Man 351 (Perenmai Litsrary T965Y (1958,
Susan Rydeér; Bound Together by the Goldei Ride (2005), 165 convTBound- Together-hy-y den-Ruledid=1 1604

T epeiaining fom abusive or conduet is [lary of tie advochle’s tght to-speak-on behatf of Hiligants ™ 118, DSt o ARy, Reg, 2726,

RULES OF PROFESSIONAL CONDUCTFOR LAwvERs R. 3.5 omt {1 May. 1992y fhemmaﬁu AR27 L2468 Our systenn of ;u&‘x\.e dapeﬁds an fe cempvmmn i
the partiey” $fors fo mirshal e eyidencs for face-fiidess. R34 omt o, & Ly see adsa
MANUAL FOR-COURTS-MARTIAL, UNitany STams, ROM.7T0T {(2008) {herumaﬂer MEML.

¥ 8o BLACKTS LAW INCTIONARY 700 {7thved, 19991,

*tfnited Statds v Baer 53 ML 235, 23820001 Golden Rule argumerns i “universally sondemried ™ Usilted States v, Padina, 473 1130 899, 902 (8th Cir.
2007) {guoting Lovelt ey #ef: Lovett v, Union Pac, RR-Co,; 201 B34 1074, 1083 (St i, 2000)). See gererally Kevin W, Brown, Annolation, Propristy
and: Pz*ejudmm? Fffectof dftorney’s (;olrlen Rw‘e An,rwnem to Jury: in Federal Civit Cuse, 53 A LR Frp, 333 1084y Goldén mile arguments have been

& 2y ertors’ of Thterruediate setl reversal - 1Al der Tavford, Closiing Argument Frocedure, 10 A O TRIAL
ADVOS 47, 93-94 (1986,

3 Seé Unitcd Stats v Netums, 21 NI 200,701 (A C MR 1983) (sententing argiiment asking the tilitary Fidue oheter fe Would like e decused to walk
thiestraets Hihis community or melghbeirhood field fmproper): Counsel addressing mgx.mcn& tc awilitary Judge are na: elieved ofithe ohhg&ucm torgonduct
Thcriselves "with the Same High standards s {hey] would bcfnfc sourl meraber: it the that a military judge

o distinguishing bebveen proper and Impeope

S MEM, sy nate 3, RE M99,
TR C M)
B J RGN 919(b) diseussion::

*Uniited States ¥, Horn, 9 MUI7429, 430 (CIMUAL 1980); United Stalis v: Knickerbocker, 2 M. 128, 12930 {C.MUA: 1977 United States vi Tankstay, 7
ML STE, STTCACMERI91), oW, 10 ME 180 (CMA 930) see Umted States'v. Zx'ln‘bach A7 ¥ 34 1252, 1265-68, 1265 n 11 (3rd. Cir 1995)
(“A}ihough mnmse! may s!ate hig vm‘m of what the bvide 0% dr’d th and fons thiat the. cvtdmw supports, 18 cledrly & improper fo

inf pon peisosal betiefor ions with “the G 5™ oy “ithie O st i
profirable tor T tink™ or other uses o:‘ihe pemmal pronon SR ?anlmiey, TNl 5790 of Undted States v Freisinger, 937 F.2d 383, 385-87 (8ih Cie,
1991) {roting that the use of the personal prosiotin “I™is not neoessarify impropes; but conveyine & personal belisfes 1o a wilness's oredibility i3, and no Jess
S whey the praface 1T soggest that™ or T subimitthat "), 10 is acceptable 10 argee “you are Tred to-congluds’ “vou may pereive that) ‘i s submitied
that” or ‘a conclusiolon your part may bedeiun”™ United State v Flotehier, 62 ME, 175, 18002005) (guoting United States v, Washinigion, 263 . Supp.
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vouching for the oredibility. of wi 10 e 4 d: to inflame: passions. or. p;fejudice.s,n and statements not

supported by evidence™ are among the arguments not pcrmiﬁcd.w These rules for closing argument apply equally 1o
defense and trial counsel Though RCM 1001 (g),15 which governs sentencing at does not repeat or refer to the
standards spelled out in-the discussion of RCM 219(h), that discusgion sets forth-general principles that may be applied to
sentencing arguments.

Pursuit of o Perspective of Personal Interest

Golden Rule argiiments are Tmpermissible because wrging court -members:to put themselves in the place of & victim, a
near felative of @ victim, or g -potential victim, invites-the members “1¢ cast-aside the objective inpartiality defnanded of
[imemibers] and judge the tssue from the &perspective of personal interest” " I 2 gourt member had such an’interest i the
case; the member would be disqualified.”” Asking tembers to picture tt Tves o thel families as crime victims, and thas
to.feel pe!rsonal interest in the tase; 1§ also foreclosed ay “caloulated to inflame the. passions or prefudices™ of the
members.

24 413, 431 {0 Conn, 20033}, The most approy and p ive: preface ds “the evid hows,™ without ¢t the stiof as A personal

opinion oF belies (G Grizale v, Travelers Health Network, In{: T4 B34 261, 268 (5th Cir, 1994} (“remarks of counsel should more sppropriately have bien

phtaﬁed “ihe evidepcs shows™ mhnr than L hehevc"’), United States'v: Thisderman, Nos: 9130308, 30324; and 30327, 972 £.2d 1347, thl. (56 Cir, 1992}
should have p it ey the evid Hows™).

W g, Flateher; 62 MY, 5t 17980,

HiE g, Onited States v Clifton,: 18 MJL26, 307 (CMA. T983Y (1]t Is fmpropse o counsel o seek Unduly to inflanie the passions oy projudicesof cout
ngmbers ")

I ab29530, There T an i o this pénerat hibiti tﬁéip irits comument on gl Pletohis, 63N0T 5183

B MOM, supra note 2, ROCM: D19(b) distiigéion.. ‘There are additional ritations oif siguwments by trial counsel, Whe: misy n6t somument on-the acsused’s
exercise of the right against selfinerimination or the-right 1o counsel; the fuilute of the defense to. call “witnesies, or the probeble sffeet of fidingé ot
relationy between the miliiary and civili communities,. &

¥ S Uniited States v Young, 470 U8, 1, 80 1985) (1t is elear that coutisel on both sides of the table shan: a0 dufy to condire arguments 1 the jury within
proper bounds.”). . The American Bar Assoctation Standards for Criminal Justice preseribe the same's Ror {0 the juty by and
deferiss vounsel. For prosecators; Standard 3-3.8 provides:

{2y In elosing atgumetit to the jury, the may argee &t from: evidenice it {be tecord. The prosecitor
showld not & Torially misstate the svidence or milslead the Jury 88 10 the irifdrenses I miay draw. (b) The prosscutor: should not
express his-or her personal belief or dpition as to the Truth or falsity of'any testiniony vr evidenod of the. guilt of the defendant () The
prosectitor should not make arguments celeutiited to sppeal to. the préjudices of the jury: () The peoseciitor should refrain feom
argunient which would diveet the jury from iis duly to decide the case on the svidence.

ABA STA‘FDARBS FOR LRNH\IAL JUSTRE! PROSECUTION. AND DEPENSE FURCTION,. ‘Standand 3:5.8; 106 {34 ced; 1993 available -at

‘hittp s i it m Hi Thie standard o5 Jury. acgment by the defiass; 4-77, substitutes ‘dcfense« counsel™ for “the
i oAy the same 1 1d. Standard 4-7.7; ~As Tudge Learnied Hund declared in Unmited Sia; - Wealer, “Cotris

Feeupnize . hkdy o «:-murg: iFiRe iosecution iy confined 4 siich detached Sxpasifion ag waild be apprg, T i levtire, while the

deﬁm&: 15 ailmmd Fiyse upp whichi long. Hag ¢oinie fo sanction™ 79 F.2d 526, 530 (38 Cir. 1935):. There are fow reporied cases

, becalse an nequittal i not subject foreview and 4 conviction Witl not Be reversed for an improper comment by

defense cmmsyl ot it mstective See Yowung, 470 U8, ot 9 n.6;, United ‘Staites v, Fisher, 17 ML 768, 772

CARC MR, 1H3), rai'd on ozker growndy, 24 ML 3SE-{CMA, 1987), Rosewmiary, Nidiry, dversi Excesy i Closiig: Argumient; 96
CoLUM. L. Rev. 1299, 1315 (1996):

B MOM, spra Tiote 2, RO M 1001(g):
¥ S United Stites v. Ferger, No. 9700307, 1997 WL 76647 180T 2 (NN G Crivs Apps Ot 30, 1997).
7 gdnited States v Wood, 40 CMIR. 3, 8 (CMLA. 19691

g e MO, supria note 2, ROM. 91 2(H(1) discussion;

¥ See Urnited States v Shaniberger, 1 M) 377 379 {CMAL 19Ty (quoting the dnieriami. Bar Associativ, Sor Craminal Justice, The
Prosecution I‘mwtzms B858(e(d) (19?1)), United Statos v Moore, & M 561, 664 (AECMER, 1978) (asking membsrs 1o pietare their families as crime
yigtng wag i 31 are probibited By REM 219(0). MOM, seipro pots 2, RICM. 919(b) diseussion;
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Examples of Golden Rule sentencing arguments conceming victims declared improper by military courts-include asking
thiemembers:

+  Howthey would feel if thejr father or brother had been slain as the victim was (by weapons fire in régponsé to-a
false alarm);

& I they would want the-aceused, a scoutmaster convicted of taking indecent Hiberties with thres boyd in his Boy
Scout trebp, to have socess 10 other young bays, the moembers” sons, or thelr frlends? mns*’n

& To put themselves in the position of a Soldier who was pinned 10 the ground and helpless-us-the accused and
two other men took turns taping hiy wife;

e How many of them go hoie at night Hoping that nong of their subordinates or family miembers. meet with
someone liks the accnsed who has diugs ready for sa!e;23

s I the victin was their son, would they Tet hiim say he did nof want 1o go o the doctor or force him to get
medical care;” " and

& To ‘imagine. being the murder victim, who was lured into: the home. of atiother Maring, beaten. to
unconseiousness by three Mariries who used fists; shod feet,a basebal[ trat, and a4 stun g, then bound, taken fo
wremote aroa, and executed with & single pistol shot to the head 2

Asking tmembers fo put themdelves in the place of the accused aleo improperly seeks Judgment: colored by personal
interest.” In United States v. Rovwan; the chsmct court granted o governmient wiotion in fimine o preclude the defendant
from making a goldenrule appeal to the j _;m'y 7 The defendant was2 police officer charged with filiog faadulent tax retukns
that excluded additional money hie samed working part-time providing security at.a “geritlomen’s clu 5 e wanted to ask
the jury to-put themselves-in his shoes and think, “There but-for the grace of God go 17 The court of appeals affirmed and
held the argument 1o Have been vorvectly foreclosed.

 Uinited States v, Bogley; 38 C MR, 488, 495 (ABR. 19675

 ogd, 40 CM R.at 8 s2: alvo United Stales v, Cabreca-Fratting, 65 M.J 830,955 {N M. C. Cries, App: 2008} (holding trial cuounsels sentencing
in & case § cartial Jedge and indesent dots with o child-that the members” children were not $afe'on bass with the accused arotindom
to be:stproper, bt not pladn-emor).

2 Shanberger, 1 M1 af 379,
 ioore, 6 MJ. ut 66364
*{inited States v Roberisen, 37 003,432, 439 (CMA 1993) {Gierke, 1., conearring):

¥ United. Statasvs Baer; STMC235, 2363720005 Unpublished military cases skt this Wipb of § xmprop::f wgument inctide Tinired Statesw: Lanz,
No. 96 (1460, 1998 WL-33401, m ¥ 1 (N“vl e ‘rm\ App.-Jan. 13, 1998) {finding no plein errorin i oper argliment 6f il sed who
asked it case: of Tndedent acts itdren: “What if these were your shildren?”y; Uniied States v. Harris; N, 94 01947, 1956 WL 927867,
REX ISR ONML CE Ui, App' Jan, 23, 1996) (siiifence set aside because tHial ohimsel dsked members to Pt theraSeives 1 thé plase of sudomy and indetent
assault victms) United States v, ;\xp}c No. 28642, 1990 W 149843, st *1 (A FLOMR Sépt 7, 1990} baged on

upon convietion of a fire fighter of wsing drugs; sssistant triat agked hers; “Would you want {ihe atcused] on duty iyl hed 1o réport a fire st
your ouse?). )

2 See Uniited States v. Rowan, 492 F.34'803, 05:08 (7th Ci2007), United States y, Teskim, 869 P29 318, 32728 (7th Gir. 15893 {h commenting on the
evidence: that police-officery told the defendant that he could sty with: Ins' luggage while x-dmg detsction dig was Brought 1o 'check i, the prossoutor
tmproperly began to ask jurors, “if it happened fo.you and yout bad nothing to Fide—); Jadkson v, Roper, No. 4:05C V1090 JOH, 2006 WL 3694035, ot %3
{BD: Mo Diee: 14,2006} (“At least three times, {d eounsof 1 asked the jury (o plics themselven at the crime seshe and Sansider what they
would deify {defmﬁmi s} place.T,

. Rown, 492 F3& 805,
L ak 803-04,
7 at §0S.

- wt RO6.
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An appeal tothe p fary interests of bers is another. inappropriste invocation of personal interest?’! A trial
counsel could hut properly arpe that a larceny from the post exchange, commissary, or any military community organization
or fund was o theft from the members themselves, Le., “when the accused stolethat money, he stole It from you,” for that
woiild constitute an appeal 1o the embers’ peisonal financial interests”

This issue may arise vi victim Tmpact testimony, t1o0: ‘When the father of & rape victin 'was asked fo relate his redction
when his daughter called to advise him that she had been raped, he sald, *1 pray right now that all of you that sit here don’t
ever have to'get a call like that B The cotrt conchided the was a spontaneous. emotional response that did not
constitute an attempt by counsel to-ask the court membersfo put themselves in the position ‘of the victim®s father. o
contrast; the following directappeal by the motherof another victiin was considered asking the members to put themselves in
the place of the parents-and held impermissibly inflammatory:

Tdontt know how miany of you are parents. T'm sure some of yoware.. [hope that you put that person away
for a3 long as-possible. so that you or ofhers don’t have to Tive through the nightinare we have because:. .
he 'will do.it again, and [ hope it’s riot your family of someone you-love or care dbout. ‘Please; for your own
families and forothers,”

Keeping the Trial Golden

Opposing counsel wust be vighant during closing argtiments, ot any objections to Hoproper stgument not mads before
the military judge beging to instruct the members are waived,”  Without & timely objection during trial, appellate review is
only for plain-éror-—ocbvious ertor resulting “in material prejudice to & substantial right of the accuged”” in assessing
prejudics, the court balatoes: “{1) the severity of the misconduct, (2) the measures adopied to-cure-the miscondust; and (3)
the weight of the evidence Supporting the conviction.” A defense counsel’s failure to object to improper-argument. may
constitute ineffective agsistance.

Improper argument thils does not always constitite reversible d@rror, but may have other consequences. An objection by
opposing counsel disrupts a closing ar tand, if ined, may adversely affect how the entire: argutnent iy received by

the members. 1 the aborfed argament was ¢ discomforting offort to. get the menbers to put themselves in-the place of the

51 a5 Uiiited States v Orcogs, Nex, 30776, 1995 WL 132085, at #1 (A¥, CL Crim, App: Mar. 17, 1955 (Fnding it impraper o argue that ascused, “in effect,
stiole from the volt members whish hie shoplifed from the base exchange™); United States v; Palma, 473 F.3d 899, 902:{&h Cir, 2007y (hmproper. £ fivoke
Jurors” stats asdaxpayers in case of Sooial Security fraud by arguing that:the defeidant lied and pob rioney from: the jurers) {eollecting vases); see afto Judy
. Zelin,. Avnotasion, Prosecutor'’s Appeal fn Criminal Case vo' Selfinterest o Prejidice of Jurory o8 Taspayers as Grovnd for Reversal, New Frial, or
Miserial; 60 AL R ATH 1063 (1988}

R 8ee Orrege, No, 30776, 1995 WL 132055, ab *1;

B United States ¥ Moses, No. 32039, 1996 WL 685835,88 *3 (AF, Cf Crimi. App: Nov, 25,1996).

LS fli

¥ {inited Statesy, Marties, No, 96 01990, 1998 WS TEIE, st 12 (N, T Crinit, App: June 23, 1998}

WMOM, supra note 2, RCM $19(c), R(, M !i}(}n(g) Military judges likewise “should be-alers to imps P and take ivs action wWiien
necessary.” . RCM: 9&9(5\ di dted States v, Brickgon, 63 M3 221, 22325 2007}, faa mdg& afone triak; the military judge is presuned
todnow and e fe ishi i;ctwcm properatid impraper arg shsent clear vvidench & the cobtrasy. Jd

S Tiied States v Foteher, 62 MIT, 175, 179 20053,

*® 2 184,

¥ Tpe, ., Girtvy, Yanei; 50113 743, 7‘36—-58 {6t Cir, 2(}()7) {failure to abject o cmnmuxt ondefendant’s faifiirefo testify); Bums v. Gummor 260%:3d
892, 896-08 (B Cir 2001y {failure 15 phject that jurys %hould oons *§ exéroisn of hfs it to trial); New!an ¥, Arentrout, 693 F.
Stipp, 799, BI0-TT (W.I. Mo: 1988} {failuré (o object to that personal bolk Pt

questioned whether Jury Would kill the defendant i be was oing to hann their c}n;um) af'd, 885 F.20 13226 (Kth Cir. 1989
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1 1

accused-or the-victim, may ask: th s, “What was this lawyer trying to pull?” The argument may open-the

dobr o un otherwise impertiissible response by opposing coussel. hmproper argumtent may also violate cthical rules,

A inproper argument is not redeemed of saved by counsel’s good intentions.™ As the Courtof Appeals for the Armed
Foroes admonished in United States v. Baer:

Wht the trial cotnsel may or may nothave caloulated in making an improper srgument Is not as impottant
as the aotual dirsction, tone, theie; and p ton of the 4§ it-is delivered. Trial counsel must
theévefore actively take résponsibility upon themselves toavoid all improper argument; rather than to rely on
their own noble Intentions as a-defense against the potential conseg of such ar The best and

safest advocady will stay: well clear of the “gray zone

Permissible Personalizing

Not svety ffort to personalize a case in elosing ar%umant hias been prohibited; Courts have allowed counsel fo ask jury
menibers to put themselves in the place of a witness.” ™ In United States:v. Kirvanm, the-court concluded that “golden rule”
cases were fnapplicable-to a prosecution request that the jury put liself in the place of an eyewitness and held that “the
invitation: [was] not an Improper appeal o the jury o base its- decision on sympathy forthe victim but rather 2 meang of
asking the jury o reconstract the situation in order to-decide whether a withess” testimony i plausibie.”ds

Prosecutors also have been allowed to dsk the jury fo put themselves in the place. of the vietim or the defendant if the
purpose 1ot o inflame the passions of the juty orto urge a decision based on sympathy, but is merely. to facilitate the
avaluation of the eviderice. In Brown v; State, askmg, the Jury to put themselves in the victin’s place in judging the
belisvability of her testiniony colicerning the defendant’s attack was considered prcaperﬂ[‘6 T Stare v. Bell; the prosecutor
songht to discredit the defsndam who had offered an inttocsnt explanation of his actions on the night he was acoused of
shooting a police officer. 7 T rebittal argliment, the prosecutvr asked the jurors to yul k iy the d ant's position
that night and consider what they would have done and said if they were inhocent. W The court held that the prosecitor was
asking the jurors to draw inferences from the evidence based upon their judgment of how 4 reasooable person would avt
under the. circumstances, including inferring, consciousness of guilt from: the: defendant’s deception, -and thus was within
bounds,™ Yo United Stofes v. Moreno, asking:the jurors fo put themselves in the plade of the defendant was deemied an

 United States v. Doctor; 23 CMR, 252, 360 FCMA. 1936} {“There ave niinerous aathorities to the effeut that & prosecutors reply 10 drgiiments: of
defense may-become proper, even though; had the argument nok bees made; the subject of the reply would Bave been objestionable ), Untled ‘States ¥,
Hanoy: 64 M, 1017 113-16{2008) {Craveford, I, concursing i pdrt}> xcze Umted States v Robinson, 485 U825 (1988) {deferise argiment that government
had unfairly denied defendant the opportunity 1 expzam i sctions dp for regponse that & onld - \,taken ) United Statesv,
Young; 470 VST, d-14-{ 1985) {though Tvited fespurise may fot be prejudicial goror, this dotted 1ot i v kind;
the better remedy is For the judgs o deal with the. improper argument: by - the defSnse totnset pmmpt!y and s Blant o nosd for the prosecutsr 1o
despond’):

. See AR IH-26, Supra note 2 R SAEY (A Tawyer shall not. (o) i tekal; allude any matter that the fawyer does not feasonably belisvs is refevant or that
wilinot i By idetice, astert presonal knowledge of fots I issuc Skcept when testifying 85 a withess, or $fate a perional opinion as
ility of 2 wsiness the culpabitity of a-eivil itigant, or the puilt ur inntesngs ol an sctused. ™, fee also Poung, TS e
T4 elosing wrgumicnts by both proscoutor and dofetee-counsel that indiaded personal tpinions and shilananiiony atteks on vpposing dotnsel “brossid the
thieof permigsible tonduit establistied by the ethical-rules-of the tegal profassion™):

** United States v. Baer, 53 M1, 235,230 (2000):
43 i

. Spe Tinited States . Kirvan, 997 F.2d 963, 964 (Is( Cit: 1993 Btatev: Boll, 030 A2d 198, 212=15 (Canw, 2007, Cotirmonwoatih v. Reafford, 740 A2
489, 498-99 (P Super. CL2000)

g, 597 F.2d at 964

%30 4020 597, 601 (Miss Ap: 2003).
T Bell, 931 AL 24wl 21213

L #d

FLd at 21418,
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acceptable aftempt to. got them to focus on the evidence. in decidi ther the defendant was unaware-of her co-defendant
boyfriend’s drug frafficking, s she claimed, notwithstanding the evidence that she: repeatedly “gift-wrapped™ covaine for
delivery fo his custorners.™  In. United States v Abreu, the prosecutor-addrésyed whether a defendant made substantial
income fronr cocaine distribution by asking jurors: “Wheit you left your house' this morning, did you Jeave $23,000 onthe
bed? Didyou leave $2,500 in the headboard of your bed? Did you leave 3500 in the kitchen drawer? Did you leave $26,000
in your-apartment when you Teft-this tsrmrnmg,?"51 The court déclared this argumerit merely 4 vall for the jury o gmploy
common senss 1o evaluating and drawing reasonable inferenices from the evidence

Personalized a aimed at rele ing factory have also beer aliowed. A'sentencing “argument asking the
members o imagine the victim’s fear, pain, terror, and-anguish is penms%ible. since’ it iy simply asking the members to
consider victim fmpact evidence.” 58 Asking the. members to imaging the victim’s circumstances. “is conceptually different
from asking them to- put themselves in ‘the victim’s place.“ﬁ‘; Asgking whether the nieimbers would want an accused found
guilty of wrongful appropriation of money froim a patients” frust fund 1o be the buokkeeper of & fund-over which thoy were
résponsible - and urging & punitive discharge if the answer wag “no™--was held a fair comment on the risk of recidivism n
United States. v, Berry™" Tn Uriited States v. Witlicoms, ¢ Yollowing words were deemed an acoeptable thétorieal question
regarding the specific deterreticé theory of sentencing and the appropriate duration of confinement for the accused: “you must
determine how long it will be until you all, representing society, want this ta;::;st wnikmg among your daughters. .., ;. How
many. days do you warit 16 0 by before you let this mat out among your daugh our daughters™ " Asking the jury to
“imaging [being] in your dwn living room sot bothering a soul'on'a Saturday afternoon.. . [whenj @ total stranger, because
youwgot in his way, destroys you,” was upheld, T Kersedy v Diigger, a8 permissible conment on future dangerousness.

Personalizing the victin or the scoused I8 perilous; however, -Counsel not adequately mindful of the distinetion between
what is permitted and ‘what 1§ not may 5Hde aceoss the ling in the heat of the argument”™  That line may be hard to pinpoint.
Courts consider arguments. in their entirety, viewed in the context of the whole: cottt-mattial. ° An argurient deemed onthe
penmsmb}g side of the lnie in the context of one case may be declared out-of bounds when the circumstances are slightly
different,

2 947 ¥ 247, § (1sE Cir: 1991,
52 E g 1458, T (s 0l 199

4. gt 1471 {eonducting plain error seviow in the absende of 2 contemporansous ebjection):

W United States v, Baer, 53 S, 238 {2000, sz United Statesv: Bdmonds, 36 M3 791, 792.93 (A C MR, 1593} (asking members to imagine the fear
of ayobbiery. vidtin is permissible}; Basile v: Bewersox; 125 . Supp. 2d:930, 951 (ED. Mo, 1999y (prcmcmm &skmg Jury fo n‘nagmc zhe ferror when the
yictiny was aware of the defendant behind her, grabbing her and thor shooting her tvice i e baek of the head. from the
svidenits; not inproper persenalization); State v, Jones, S95 S.B.2d 124, 11 QN.CL 2004} (propes to ask the § Jury: ford xma;;me whit the vickims Were thinking),
‘sé afso Grossman v, MeDonough, 466 F.3d. 1333, 1348 {11th Cir. 2006} {permissible for prosecttor to tell jury that vietitn endured terrortaing Blows o the
boad and there was “terror and pain™ i the vieHnw's voice), Compare Mok v, State; 975 S0, 24 10354, 106263 (Fla. 2007) {finding proseeutoss Sontencing
comment thal “folne has o wonder.. . how kind [the mcmn} felt when thé: Defendant gabhed th:s fknife] inio hc\ thivat and. twigted it” “and question

reg,«xxdmg How many Houghts went lhfoug%x Jurers heads o 2 tind equivalent (o' thi Vietiin’s Tast moitents permisaible ions. of the
victio’s injuriey and suffering based on firots in evidenoe and eommen sense mfm’ence\ from thusis Bets); witk Bertolottl v, Stats, 476 80 24 136,133 (Fla.
1985y {“mvmng the Rry: Yo imagin the Viotim™s final pain, tror, and > has Tong best prohibited in Florida):

3 Bner $3 ML 4t 2380 gonord United States v, Melbotme, 58 NLI 682, 690 DML T Crins, App, 2003); Edmonds, 36 M-8t 795,

B ITO MR 638, G40 (ABR 1967) (afso Tnding waiver for faflune to objact):

WITNLT, T, 779, TH6-57 (A MR, 1987 seb oo United States v, Sipp, Mo 94 01475, 1995 WT, 934969, 401 (N-M. CL Crine. App: Sept. 15, 1995).
033 P A 908, 913 (11t Ch 19913

* Baeiy 53 M. ot 238,

3 3t - see Unired States v, Robinson, 485 1180 25, 33 {1088} (Holding that *p il st b i i contexty.

& Tf"s diffiestiy v predmimg whether & pamc:ular rgonent will be deomed no improper roquest for the rembiys to-put themselves in the place of the vittim
by ‘hetd impermisaibde i Baer, 83 M 8123 23R, with the argument allowed in Dingger, 933 B2 at #13:

SAY 2008« THE ARMY LAWYER > DA PAM 27-50:420 41
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The Orator Is Well Prepared

A closing argument.is a8 good as the evidence and preparation-on which it s based, for which theatrics are no
substitute.™" The comerstones of effective trial preparation include & thorough investigation of the facts, compreliension ‘of
the elemicnty of the offenss, atalysis of how each element can be proven by admissible evidence; and considetation of how
the case will be presented o the fact-findes in'cloging argument.” " In'crafting a case presentation; tounsel nust consider how
the members-or the Judge will view the aceused and ‘any vieting of the charged ¢rime.. Trial counsel may want the members to
identify with'a vietiv, 2 witness, o the command, while deft ounsel seels-an under ding of the 1’s perspective
that-will vield a not guilty. verdict or minimize the The prohibition of Golden Rule argurnents sliould pose.little
probiem in this quest for empatliy. Counsel remain free *fo comment earnestly and forcefully. o the: evidence” and
reasonable inferences thet may. be draws Fom it 3‘usirxg “blunt and emphatic language”™ Arguments that:evoke 'strong
emotions or fend fo. be inflammatory may be appropriate. if grounded. in évidence fiv the record and legitimate: merits or
sentencing c‘cm(:errm6

[

The difference: between what is permitted and what is not i¢. more than pedantic. The lawyer's tooly are words catefully
chosen baged on knowledge of the facts and applicable law. Jgnorange of the rules or clumsy word choices may result invan
imptoper argiment; but'a Httle thought and recasting can convert an idea for an impermissible argument into an effective one,
Would & description of the diroumstances of the gang rape charged in- United States v, Shamb@rger,“ including the proximity
and restraint of the: victini’s husband, be lesy powerful without asking the members to puf themselves in the husband’s
pogition? Not.in the hands.of an effective advocate who fold the story with every detail found in, or reasonably inferred
from, the evidence;

Conclusion

Yot cati triove the members to walk & tile in'the shoes® of the adeused or ool the pain-of a crime’ victim without an
expiress invitation: (that might derail your effort, itamediately or on appeal), by focusing on the details from the: outset,
gathering and presenting the evidence upon which your argiments will be based, and then telling the members, what the
evidanoe shows ia vivid language appropriate to the drcumstances. The Golden Rule for advocates: s prepare—snd treat
others the way you want to be freated.

8 See Tosoph B, Anderson; Jr; The Lost Arte: An Advocate s Gusde to Effective Clasing Argument, 43 U8 ATYY'S BULG 5, 19(Sepl 2006).

1 Sigthiethic p for o defendsr, the shotld be thinking sbout: the clostng atgument fromy the time: il Rovolvement fn the ¢ase begins”
Planiing Clastng Arguinsni, 2 CRIM. PRAC, MANUAL §57:2 (West 2007,

5 Ufiitest Sttes v. Dootor; 21 CMUL 252, 259 (CM.A 1956, 3

SH{inited States v, Bdonds, 36 M 9L 792 CAIC MR 1993); United States v, Williams,; 23 MJ. 776, \'x'7§ (ACM.R, 1987):
8 S Dicter, 33 0. MR 8L259; Edvonds; 36 NLT: 6t 792, Williamy, 23 MLI st 19, ’

YL I IO {EMAL 1976).

o8 SouTH, Watka Hte i My Shoes, on THE GAMES PROPLEPLAY {Lovmy eltusie Co. 19693

42 WMAY 2008« THE ARMY LAWYER = DA PAM 27-50-420
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UNITED STATES SENATE
COMMITTEE ON VETERANS AFFAIRS

SUPPLEMENTAL QUESTIONNAIRE FOR NOMINEES
TO THE U.S. COURT OF APPEALS FOR VETERANS CLAIMS

Grant C. Jaquith

Appendix B

United States v. Lis; ACCA 20080718, July 22,2008
Decision and Order: Defense Motion to Dismiss for Lack of Jurisdiction, June 21, 2008

Decision and Order: Government Request for Reconsideration of Dismissal for Lack of
Personal Jurisdiction, July 29, 2008
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IN THE FIRST-JUDICIAL CIRCUIT
FORT KNOX, KENTUCKY

United States of America )]
)
Vi )] Decision and Order:
3 Defense Motion to Dismiss for
2LT Matthew R Lis 3 Lack of Jurisdiction
U. 8. Army Armor Center 3
Headquarters and Headquarters Company. )
Fort Knox, Kentucky 40121 )
PROCEDURAL HISTORY

The accused is charged with desertion with intent to shirk important service, in violation
of Article 85 of the Uniform Code of Military Justice, in a single specification alleging that he
quit his i, the 211™ Maintenance Company, Camp Atterbury, Indiana, on or-about 36 October
2004, to shitk mobilization for deployment in support of Operation Iraqi Freedom, and rémained
absent until he was apprehended on'or about 5 July 2007. The accused has moved to dismiss for
lack of jurisdiction upon his claim that he is not 2 member of the Army of the United States-and
thus not subject to-the Uniform Code of Military Justice:

BURDEN AND STANDARD OF PROOF
“Onee the accused presents evidence raising a question regarding personal jurisdiction, the
prosecution bears: the burden of proving jurisdiction (as an interlocutory issue) by a
preponderance of the evidence, Rule for Courts-Martial (RCM) 205(c)(2)B); RCM 905(e)(1):
See United States v. -Oliver, 57 MJ. 170, 172 (2002); cert. denied, 537 U.S. 112 (2003)
Woodrick v Divieh, 24 M1, 147, 131 (C.M.A. 1987

ESSENTIAL FINDINGS OF FACT
- Having read the motion by the defense, the response by the government; and the defense
reply; taken testimony and received evidence on § June 2004, and resolved issues of credibifity,
and. having given due consideration ‘to. all of the foregoing and the arguments made by the
parties, the court finds as follows: )

i The accused enlisted in the Ohio Army National Guard. He went to. and completed
Officer Candidate School at Fort MeClellan, Alabama, and then was commissioned a Second
Lieutenant. By the time he was commissioned; the-accused wag a Specialist in the Ohio  Army
National Guard and the reserve of the Army. Appellate Exhibit XV,

2. On 1 March 2004, the accused completed NGB Form 62, his “Application for Federal

Recognition as an Army National Guard Officer . . . and Appointment as a Reserve
Commissioned Officer . . .. of the Amiy-in the Army Natioral Guard of the United States.”

1
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Appellate Exhibit XIV. The application reflected a favorable endorsement on behalf of the Ohio
Army National Guard Deputy Chief of Staff for Personnel, Jd.

3, On 4 April 2004; the actused exccuted ai-oath of office as & National Guard officer,
swearing to “support and defend the Constitution of the United States and the Constitution of the
State . ... of Ohio,” to “obey the orders of the Président of the United States and of the Governor
of the State ', ... of Ohio,” and to “well and faithfully discharge the duties of the Office of 21T in
the Army/Air National Guard of the State . . . of Ohio.” Appellate Exhibit XIL The secused
acknowledged having been granted temporary Federal recognition and swore “that during such
temporary Federal recognition [he would] perform all Federal duties as if [he] had been
appointed as a Reserve Officer of the Army.” Id.

4. By ‘order 066-056, dated 5 Aptil 2004, the accused was “discharged from the Army
National Guard and as @ reserve of the Army,” effective 3 April 2004; and appointed a Second
Licutenant (2LT) in the Army National Guard (assigned to the 372d Maintenarice Company,
Cleveland, Ohio, as a platoon leader). Appellate Exhibit XV,

5. Army National Guard Bureau special order number 95 AR, -dated 14 -April 2004,
anniounged “the extension of Federal recognition in the Army National Guard” for the initial
appointment of the accused and nine other officers-who “qualified under sections 305 and 307 or
308 of Title 32, United States Code.” Appellate Exhibit XIIL 5

6: By meémoratidum dated 26 April 2004 signed by the Chief of Appointments of the U. 8.
Artny Human Resources Command, the acciged was notified that he was “appoinited 4 Reserve
commissioned officer of the. Army,” an appointment “considered to- have been accepted and
effective from [4 April 20041 Appellate- Exhibit XI  Paragraph 3 -of the memorandum
instructed the accused to;

Execute the enclosed: form for oath of office -and forward it

promptly fo-the Army National Guard Readiness Center . .. This

action constituies an-acceptance of appointment. - Cancellation of

this appointment is required if acceptance is not received within 90

days. I you donot desire to acoept appointment, return this letter

and commission to this office.
I, The form enclosed with the memorandum was the DA Form 71, “Oath of Office - Military
Personnel.” The memorandum concluded by telling the accused that his “appointment in the
Army National Guard of the United States [would] terminate on withdrawal of Federal
tecognition of [his] Army National Guard appointinent,” and he would “then become a member
of the Army Reserve” unless discharged from his appointment as a Reserve commissioned
officer. :

7 Thie enclosed DA Form 71 was made out in the name of the accused, spelled out that its
purpose was 1o create-a récord of the date of the accused’s acceptance of appemtmem as’a
teserve cotmissioned officer, and gpecified:

This form will be executed upon acceptance of appointment ag an

officer in the Army of the United States. Tmmediately upon receipt

of notice of appointment, the appointee will, in'ease of acceptance
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of the -appointment, return to-the ageney from which received, the
oath of office (on this formty properly filled in, subscribed and
attested.. In case of non-acceptance, the notice of appointment will
be returned fo the -agency from which received, (by leiter)
indicating the fact of non-aceeptance. )

The forrm stated that fatlure to complete it would “cause the appointment to be invalid »

8. As Mr, Mark Galantowicz, the present Chief of the Reserve Appointments Branch at the
Human Resources Command. (HRCY; testified, his office did not expect to receive and did not
receive arything back from National Guard officers in response to-such memoranda - neither
executed oathy nor returns of -appointments not accepted.  As to the oath of office, that
expectation and result accords with the express instraction of the 26 April 2004 memoranduars to
the-accused that the enclosed DA Form 71 was to be.executed and returnied to the Army Nationial
Guard Readiness Center, rather than HRC. Though the memorandun apparently contemplated
that returns of appoifiiments not-accepted would be to HRC ~*“this office™ — the Appointments
Branch: considered their- participation in ‘the appointment of National Guard officers to be
concluded by the issuance of the memorandum. (whether that meant “this office” actually
referred to the Army National Guard Readiness Center or just that the experience of the
Appointments Branich was. that Reserve appointments that wete not-accepted generally were not
returned, merely not executed). The 90-day time limit was intended as'ar exhortation of prompt
action, but was not enforced by the: Appointments Branch as a fixed deadline for Reserve
appointments:

9 Tn 2004; Second Lieutsnant (2LT) Lis went to the orderly room of the 211™ Maintenance
Company, in Newark, Ohio, during pre-deployment soldier readiness processing-on & drill (or
battle assembly) date, to see the company commander, Captain (CPTY John R. Frye, Je.. CPT
Frye was not present, but had left-a DA Form 71, “eath-of office,” for Master Serpeant (MSG)
{then First Sergeant) Terry D. Mullins to have 2L Lis sign, MSG Mulling presented 2LT Lis
with the form and asked him to sign the oath; but 21T Lis refused, saying he would never do'so,
or words to that effect. MSG Mullins later briefod CPT Frye reparding what had happened.
Appellate Bxhibit VI

10 By miemorandum dated 18 Junie 2004 through his chain of command 1o The Adjutant
General of Ohio, the accused tendered his resignation “as an officer of the Ohio Army National
Guard-and as a Reserve of the Army under the provisions of Paragraph 5a(3)a, NGR 635-100,
effective 26 Tune 2004 Appellate Exhibit XVI, The accused related having changed his mind
about going back into the military (15 years after having completed a 3 year enlistment in the
active Army) and concluded that, “For e to start a military career now at this time of my life
would be selfish under any circumstances, my priorities sre my wife and kids.™ 14

11. Both the testimony of Mr. Rick Stoner; then a ‘¢ivilian personnel technician, Officer
Personnel Branch, at Ohlo Army National Guard headquarters, and the stipulation of expected
testimony of Staff’ Sergeant (SSG) -Abbey Marofsky, the #cting Senior Humati Resources
Sergeant for Headquarters, 371% Special Troops Battalion, Ohio Army National Guard, Newaik,
Ohio, reflect that the Officer Personnel Branch used a computer database known as an Officer
Action: Log to track administrative actions. such as the processing of the HRC notice of
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appointment and the return by officers of a completed DA Form 71. The records pertaining to
the accused reflect that a memorandum dated 13 May 2004 was sent to the accused forwarding
his appointment as a Reserve Commissioned Officer of the Army and instructing him to have the
oath administered ‘and sign and retusn the enclosed DA Form 71 (Oath of Office) by 13 July
2004. An executed oath-of office was not retimned, so a follow-up memorandum, dated 4 April
2005, was sent through corumand channels to-advise that the DA Form 71 for 21T Lis had not
been returned and “[flailure to receive the completed DA Form 71 by the suspence [sic] date
indicated above [27 June 2006] may result in the officer losing histher National Guard
Appointment.”

12. Theaccused never tompleted the DA Form 71 and returned it to the Army National Guard.

13, - Orders dated 2 November 2004 confirmed verbal orders of the Adjutant General of Ohio
ordering 2LT Lis to active duty in support of contingency Operation Iragi Treedom. Appellate
Exhibit 111 -

CONCLUSIONS OF LAW ; ;

“Whether court-martial jurisdietion will exist'in a given case will depend (pon whether
the basic requirements for-the method of entry have been met, or, if not met, whether the
individual bas by his or her own conduct waived such defects or otherwise voluntarily assumed
the [appropriate] statis.”™ Francis A. Gilligan and Frederic I Lederer, Court-Muartial Procedure
§ 2-22.10(a) (3™ ed. 2006). For an officer; court-martial Jurisdiction “commences with the
acceptance of his appointment or comimission, or, where originally appointed by State authority,
with his muster, (or re-appointment,) into’ the service of the United States.” United States .
Clardy, 13.M.J. 308; 309-(C.M:A. 1982) (quoting W. Winthvop, Military Law and Precedents
(2d-ed. 1920 reprint)). See also Wickkham v. Hall, 706 ¥.2d 713 n1 (5™ Cir. 1983) (also guoting
Winthrop). '

The modern National Guard -consists of ““two overlapping but distivet organizations:”
the National Guard ‘of ¢ach state; or state militia, and the National Guard of the United States,
Perpich v. Department of Defense, 496 U.S. 334, 345, 110 S.Ct. 2418, 2425, 110 L.Ed2d 312
(1990): See 10 US.C. § 101(e)(2) and (3). Soldiers in the National Guard enroll in both the state
and federal organizations. Perpich, 496 U.S. at 347, 110 S.Ct..at 2426, See 10 US.C. §§
12107¢by, 12201(a)(1). The Uniform Code of Military Justice and military justice regulation
recognize the jurisdictional implications of this-dual status. Asticle 2 of the Uniform Code of
Military Justice specifies that thogse subject to the Code include:

(3) Members of a reserve component while on inactive-dity
training, but in the'case of nienibiers of the: Army National Guard
of the United States . . . only when o Federal service,
Army Regulation 27-10, para. 21-2, provides that:

b. ARNG Soldiers will be subject to the UCMI when in Federal
service as Army National Guard of the United States (ARNGUS)
under title 10, USC, -and “when othéerwise called info Federal
service, ARNG Soldiers are not subject to the UCMT while in State
service under title 32, USC,
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“For purposes of federal court-martial jurisdiction, a member of the Guard must be in federal
service at both the time of the offense and at'the time of ttial.” Unifed States v, Wilson, 53 M.1.
327,329.(2000):

The accused accepted his appointment to the office of Second Lisutenant in the Army
Natmnal Guard of the State of Ohio when he executed the vath of office on 4. April 2004.
Appeliate Exhibit XII. He applied for federal recognition as an Army National Guard officerand
appointment 45 a Reserve commissioned officer in the Army National Guard of the United
States. Appellate Exhibit X1V, Federal recognition was grauted, Appellate Exhibit XITL; and the
sccused was: appointed a Reserve commissioned officer in the Army National Guard of the
United States under Title 10. Appellate Exhibit XI. But the'acoused did not expressly accept that
appointment or'take the oath for that office, The question presented is whether the federal aspect
of the appointment of the accused was nonétheless effectively consummated by operation of law
or by the vath taken-on 4 April 2004,

The Government asserts that the accused is a federal officer pursuant to Title 10, United

States Code, Section 12211, which provides, in pertinent part:

(a) Upon being federally recognized, an officer of the  Army

National Guard shall be appointed as a Reserve: for service as'a

metnber of the Army National Guard of the United States in the

grade ‘that- he holds: in the Army Nationsl Guard. . . . The

acoeptance of an appointment as a Reserve for service a8 a member

of the Army National Guard of the United: States by an officer of

the Army National Guard does not vacate his office in the Army

National Guard.

(b) When an officer of the: Atmy National Guard to whom

femporary Federal recognition has been extended is appointedas a

Reserve for service ay a meémber of the Army National Guard of

the United -States, his appointment: shall bear the date of the

tempotary recognition and shall be: considered to have been
; ‘acecepted and effective on that date.
(emphasis added). Army Regulation 135-100, para, 3-26, mirrors section 12211, Whether the
bighlighted language s ‘meant to obviate ‘the need for getual -acceptance of the federal
appointment or to mark the date sumc pro tunc for measuring time in service (for promotion; pay,
and retivement, for example) is not clear. Read in context of the statutory, regulatory; and factual
situation, consxdered 1o have been accepted” is too slender a reed: to support personal
jurisdiction.!

The Appointments Clause of the United States Constitution, Article 11, Section 2, Clause
2, requires: Presidential appointiment of officers of the United States, The Appointments Clause
applies to-military officers. Weiss v, United States, 510 U.S. 163, 170, 114 S.Ck 752, 757, 127
LEd2d-1 (1994), Because the power to appoint military officers rests with the President,

"The issue here “Is complicated by the mutky and mystical duality of the National Guard
system.™ Bowen v. United States, 49 Fed. CL. 673, 676 (2001}
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antomatic. appointment pursuant to statute would be unconstitutional. Dysart v. United States,
369 F.3d 1303, 1315 (Fed. Cir. 2004).

The process followed hete tracked the applicable regulations. National Guard Regulation

(NGR) 600-100, para. 2-1, provides:

Officers who are: federally” recognized ina particular grade and

branch -shall be tendered an appolntment -in the same grade as

Reserve commissioned officers of the Army with assignment to the

Army National Guard of the United States (ARNGUS) as provided

in Title 10, USC sections 3351(a)° and 3359, if they have not

already accepted such appointment,
NGR 600-100, para. 10-2; likewise provides that, “A commissioned officer who is federally
tecognized is-tendéred an appointment as o Reserve commissioned ‘officer of the Army with
assignment to the ARNGUS (Title 10, USC, seetion 3351)"

“Tender” means “offer” “present” for dcceptance.”  WEBSTER'S NEW WORLD
DICTIONARY, “COLLEGE EDITION 1501 (1968), See BLACK'S Law DIoTIONARY 1479-80 (?‘h
ed, 1999).. The offered appointment may be accepted or rejected. See Marbury v. Madison; 5
U.S. {1 Cranch) 137, 161 {1803)(“The appointment is the sole act of the President: the
acceptance 15 the sole act of the officer .. . . [who] may refuse to accept™).

The opportunity to accept or decline appointment is afforded by the appointing authority,
pursuant to statute and regulation; in connection with the oath of office-mandate, “The Army is
held to strict compliance with its own regulations before jurisdiction may be asserted at-a court-
martial.” Unifed States v. Arthir, 2 MET, 481, 484 (A:C.M.R. 1975). Regarding appointiment of
officers, AR 135-100, para. 2-7, provides:

On approval of an application, the appointing suthority will -
b.  Issue and send fo each appointee a memotandum of
appointment (fig 2-2) and DA Form 71 (Oath of Office ~ Military
Personnel) to be completed per instructions theteon:
(1) A signed oath of office’1s required for appointment in any
component of the Army.
(2) The execution and return 'of the ath of office. constitutes
acceptance -of appointment. No other evidence is required;
However, acceptance of an appoimmem may be “expressed” as by
formal acceptance in writing or “iiplied” a3 by entering on the
perfcrmance of the duties of the office. ; ;
The DA Forin 71 is designed 1o reflect fulfillment of the requirement specified by 5 US.C. §
3331 that an individual-appointed to an office in the uniformed: services execute ane oath, The
oath the accused executed (Appellate Exhibit XII) is the one required by 32 US.C. § 312 for
appointment -as ‘an officer in: the Nafional Guard. Though the language of the oaths is
substantially the: same, there is - pivotal difference: the oaths are to “well and faithfully
dischiarge the duties of” different offices in distinict organizations.

*This section has been renumbered 10 1.8.6, §12211.
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The accused’s oath “that during [his] temiporary Federal recognition [he would] perform
all Federal duties as if [he] had been appointed a Reserve Officer of the Army,” block I of NGB
Form 337 (Appellate Exhibit XII), makes plain that the oath covers that specific status and does
not silently serve as air oath upon appointment as a Reserve commissioned officer of the United
States to well and faithfully discharge the duties of that office:

The need for a state officer to execute an oath of office to accept appointment in a federal
component distinguishes this situation from aceeptarice of promotion and detailing as a military
judge. Promotions are considered to have been aceepted on the date of appointment to the higher
grade absent an express declination, and no new oath 18 required for promoted officers who have
served contintiously since subscribing a prior oath (under $ US.C. § 3331}, 10 US.C: § 626, An
appointment separate from that which commissioned the officer in the military is not required to
detail an officer to serve as a military judge. Weiss-v. United States, 510 U.S. at 170-76, 114
S.Ct.at 757-60.

The instructions on the DA Form 71 sent to the accused and those set forth in the
memorandum informing him of his federal appointment advised the accused that he had two
options: 1} to execute and return the forfn to accept appointment ‘as a Reserve commidsioned
officer in the Army Nationa! Guard of the United States, or-2) to retutt the appointment if he did
not aceept it Appellate Exhibit XI. Though the course apparently chosen by the accused —
neither to execute nor return the oath — was not a listed option; such Tnaction was ot construed
ay acceptance of appointment. The applicable National Guatd Regulation, NGR 635-100; para.
52.(17), conternplates and describes the intended sanction for not aceepting federal appointment;
“the appointment of an Army National Guard officer should be terminated for'. . . [flaflure to
gccept appointment as 4 Reserve officer of the Ariny.™

Though the accused did not-expressly accept federal appointment, acceptance may be
implied from “entering on the performance of the duties of the office.™ AR 135-100, para. 2-
T(BY(2): Asticle 2(¢) of the Uniform Code of Military Justice provides, in pertinent part, that:

(¢) Notwithstanding any other provision of law, a person serving
with an-armed force who -
(1) submitted voluntarily to military authority;
(2) met the mental competence and ‘minitnum age qualifications .,
. at the time of voluntaty submission to military authority;
(3) recetved military pay or allowatices; and
(4} performed military duties;
is subject fo this chaptor until such person’s active service has been
- terminated i dccordance with law or tegulations. ;
Voluntary entry into Army service tiay waive the formality of the vath. Sanford v, Callan, 148
F.2d:376, 377 (5™ Cir. 1945),.

The evidence presented to date includes some circumstances indicating' implied
acceptance by the-accused of his apptintment as'a Reserve for service asa member of the Army
National Guard of the Undted States, but niot enough to satisfy the prosecution’s burden of proof.
When the accused tendered his resignation; he did so “as an officer of the Ohio Army Nationial
Guard and as a Reserve of the Army™ (emphasis added), imiplicitly acknowledging having the
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latter status. The accused specified that his resignation would become. effective 26 June 2004,
thereby suggesting that he had held federal status and would. veluntarily continue to do so for 8
more days. The stipulation of expected testimony of MSG Mulling reflects that the acensed
camé to onie drill, appavently before August of 2004, but states only that the accused came to see
the commander, CPT Frye, and refused to sign his DA Form 71, No-evidence was presented
regarding whether the accused was in uniform, was paid, performed military duties, -or did
anything that day beyond speaking with MSG Mulling, and there was no evidence of any Title 10
service by the accused,

RULING
The defense motion to dismiss for lack of personal jurisdiction 15 granted.

21 Tune 2208
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IN THE FIRST JUDICIAL CIRCUIT
FORT KNOX, KENTUCKY

United States of America 3

)

V. ) Decision and Order:

) Government Request for Reconsideration of
2LT Matthew R. Lis ) Disrissal for Lack of Personal Jurisdiction
U. 8. Army Armor Center 3
Headquarters and Headguarters Company )

Fort Knox, Kentucky 40121 3
PROCEDURAL HISTORY

The defense: motion to: dismiss for Jack of personal jurisdiction was granted. The
Government requested reconsideration fo present testimony in support of its contention that the
accused’s actions amounted to impled aceeptance of his appointment as a Reserve
commissioned officer of the Army. That request was granted (purstant to Rule for Courts-
Martial 905(D)), and an-evidentiary hearing was conducted on 22 July 2008, Reconsideration of
other aspects of the ‘court’s findings of fact and conclusions: of law was not specifically
requested, but review of the findings of fact and conclusions of law made in connection with the
ruling in light of the evidence presented on and prior to 22 July 2008 results in teaffirmation of
those findings of fact and conclusions of law (which will not now be restated).

ADDITIONAL ESSENTIAL FINDINGS OF FACT
Having read ‘the request by the government; the response by the defense, atid the
government and defense papers on whether there was imiplied acceptance, taken testimony and
teceived evidence on 22 July 2008, and resolved issues of credibility, and having given-due
consideration to all of the foregoing and the arguments made by the parties; the court finds as
follows::

1. After he was commissioned & second lieutenant (2LT) in the Ohio Army National Guard
in April of 2004, the accused was paid for performance of duty in that grade in a Title 32 status.
The accused’s pay records, Appellate Bxhibit XX1, reflect that he was paid for inactive duty
training (IDT) on'd Aptil 2004, 1--2 May 2004, and 4 - 6 June 2004, snd for acetive duty 1113
June 2004. The payments were:made by the Defense Finance and Accounting-Service (DFAS),
a federal agercy, which doss not pay Army National Guard soldiers for performing purely state
functions. From the time of his commigsioning throtigh late 2004, the accused never served ina
Title 10 status.

2 In May of 2004, the accused reported to the 372" Maintenance Company for “drill”
{multiple unit training assemblies), The accused wore s battle dress uniform (BDU) bearing his
name; rank; and the U.S. Army tape. The company commander, Major (MAJ) Mark Hatfield,
does not recall any particular perfortance of ‘duties by the accused. The accused was going to
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become a platoon leader. However, MAJ Hatfield adwsed the accused that he wag being
considered for “cross-leveling” to- ill '@ vacancy in the 211% Maintenance Company, which
would be-deploying.

3 MAJ Hatfield also spoke with the accused about- attending his Officer Busic Course
(OBC), but the accused ‘said he was resigning. MAJ Hatfield told the accused he had an
obligation to compléte the process unless and until he was discharged. MAT Hatfield left a
message advising the accused of dates for his OBC. The acoused responded, via e-mail, that he
was not. going to attend {OBC),

4. In June of 2004, the accused went to drill with the 211" Maintenance Company. The
accused wore his BDU beating his rank as a 2LT. Lieutenant Colonel (LTC) Thomas W,
Arendt, the Commander of the 73‘?m Maintenance Battation, which was ¢omprised of the 372"
Maintenance Company and the 211% Maintenance Cormpany, was also there. The accused asked
to-speak with LTC Arendt regarding his reservations about deploying. The accused addressed
LTC Arendtas “Sir.” The accused became emotional while describing issues concerning his
children and his mother-in-law, so. LTC Arendt asked the accused to-go collect himself, LTC
Arendt told the accused that he had just returned from deployment; and that éverything would be
okay — the family members of the accused would make it.

5. The acetised also went to drill with the 211" Maintenance Compainy ofi 6F abott 12 June
2004; durinfs‘; pre~deployment soldier readiness processing (SRP). Captain (CPT) John R. Frye,
Jr.; the 211" Maintenance Company Commander, met the accused 4t the morsing accountability
formation and observed him at SRP stations. The accused was wearing his BDU, During the
SRP, MAT Masle J. Cappone, the Executive Officer of the 737™ Maintenance Batfalion, called
MAJ Hatfield to advise him that the accused was not cooperating in pre—deplcyment processing
in that he did not want to_get an anthrax inoculation, MAJ Hatfield came in the nextday to
speak with the aceused. The accused told MAJT Hatfield that he did not want to be there, did not
want to deploy, had some family issues; ‘and was resigning,  MAJ Hatfield replied t‘ﬂat the
accused had an obligation to-complete the SRPunless and unitil his resignation was accepfed.
Sergeant Pirst Class (8FC) Charissa Binckley also saw the accused at the SRP; the acoused was
sitting in'a folding chait on the drill floor looking like he did not want to be there.

6. During the SRP for the 211" Mainfenance Comipany, Master Sergeant (MSG) (then First
Sergeant) Terry D. Mulling presented the accused with a DA Form 71, “oath of office;” to-sign.
MSG Mullins presented the form to the accused on behalf of CPT Frye, who was not préesent.
The accused refused to sign the oath of office, saying “P'r never going to sign that,” or'words to
that effect.  MSG Mullins later advised CPT Frye that the accused had refused to sign the oath,
and feft the follow-up to CPT Frye.

7. After June of 2004, the accused did not return to drill -or otherwise perform military
dufies: The accused failed to repott to the second OBC he was scheduled to attend,

8. By memorandum dated 18 June 2004 through his chain of command to The Adjutant
General ‘of Ohio, the aceused tendered his resxgnatm ‘a8 an officer of the Ohio Armiy National
Guard and as 2 Reserve of the Army under the provisions of Paragraph 5a(3)a, NGR 635-100,
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effective 26 June 2004.” Appellate Exhibit XV1. In the memorandum, the accused said he had
changed his mind about going back into the military (15 years after having completed a3 year
enlistment in the active Army) and concluded that; “For me to start a military caréer now at this
time-of my life would be selfish underany circumstances, my priorities are my wife and kids.”
Jd- The unit-did not act on the accused’s resignation, but began counting the accused as absent
without Jeave (AWOL)Y when ke did not show up for deill. An effort was made to contact the
accused by telephonie regarding his unexcused absences from drills; and he was notified by mail
that e was being counted as AWOL. Appeilate Exhibits XXX, X¥XL.

9. In Octobérof 2004, LTC Avendt-called the accused to try to et the accused 6 come back
to the unit and work through his family issues, LTC Arendt told the accused that going AWOL
was not & good way to address his issues with deployment. The scoused said the suggested date
for meeting would not be a good time, but never called back with another date. The accused had
tendered his resignation, did not want to be inthe Army National Guard, and believed he was not
obligated fo serve.

10, On 26 October 2004, a memorandun sent on bebialf of the Supply Serpéant of the 2110
Maintenance: Company npotified the-accused that, since he-was pending: discharge, he was
required to turn in all clothing and equipment he had been issued, A memorandum dated 1
November 2004 by the Supply Sergeant for Headquarters Company, 112 the Engineer Battalion
(Hyy)(Div), certified that the accused had cleared unit supply at the battalion;

11, CPT Frye spoke with the gecused on or about 29 October 2004, - After & memorandum
was sent informing the accused that he would beé mobilized; the accused called-and questioned
why he was receiving mail from the unit; asserting that he already was out of the service. CPT
Frye indicated that the accused was expected to report to the it an'30 October 2004 pursuant fo
his ‘mobilization order. See Appellate Exhibit Tl A charge sheet reflecting preferral on 29
Novernber 2004 alleged that the dccused violated Asticle 86 of the Uniform. Code of Milifary
Justice by failing to go at the time preseribed to-his appointed place of duty from 30 October
2004 - 28 November 2004, Appeliate Exhibit XXXIL

ADDITIONAL CONCLUSIONS OF LAW

The sccused expressly accepted his appointment to the office of Second Lisutenant in the
Army National Guard of the State of Ohio when he executed the oath of office on 4 April 2004.
Appeliate Exhibit XII. He applied for federal recognition as an Army National Guard officer and
appointment as a Reserve commissioned officer in the Army National Guard of the United
States. Appellate Exhibit XIV. Federal recognition was granted, Appellate Exhibit X111, and the
accused was ‘appointed ‘@ Reserve commissioned officer in-the Army National Guard of the
United States under Title 10. Appellate Exhibit XI. The-accused did not expressly accept that
appointment or take the vath for that office, and the evidence is insufficient to imply acceptarice
from the accused “entering on the performance of the duties of the office.” AR 135-100; para. 2-

T)2).

There is noevidence that the accused was notified that he had been appointed 2 Reserve
commissionied officer in the Army National Guard of the United States before MSG Mullins



116

presented the DA Form 71 to the accused for the accused to execute the oath of office in June of
2004. The accused expresslyrefused to sign the oath and said he never would, thus declining the
federal appointmert. Within a week; the accused submitted a written resignation. No-evidence
was presented that the accused performed any military duties, in either Title 32 or Title 10'status,
after he refused to take the oath of office; so it hagnot been showii that the accised entered on
the petformance of the duties of the office of Reserve commissioned officer in the Army
National Guard of the United States after appointment to that office was tendered to him. See
gerierally Corrigan-v. Secretary of Arimy, 211 F:2d 293, 296:97 (9% Cir. 1954) (“The evidence
reveal{ed] no act after the induction ceremontes from which it could be found that the petitioner
had in fact acquiesced in induction;” in the absence of proof of actual induction, the soldier was
released from Army costody on a writ of habeas corpus); Mayborn v, Heflebower, 145 ¥.24 864,
866 (5™ Cir.. 1944) (the subsequent conduct of the parties supported the Finding that
“Irvegularities Jin-the induction of the soldier] were cured or the right-to invoke: them was
waived™).

The accused’s conduct before his demonstrated knowledge and receipt of his federal
appoititment was not showr to be so inconsistent with his declination-of the appointment in June
of 2004 to support a conclusion that he accepted the appointment before it was offered him, The
accused’s participation in unit training assemblies always was in a Title 32 status. He wore the
uniform and rank of a 21T, extended and received approptiate military courtesy, and was paid
for his service. But these circumstances are indistinet fromi those of any Army National Guard
officer who has been commissioned by the state but has not yet accepted appointment as a
Reserve commissioned officer in the Army National Guard of the United States. Though federal
recognition-and -appointrent genetally are required for continued commissioned service in the
Ohio Army National Guard, the process contemplates an initial state appointment and oath of
office, accompanied by temporary federal recognition but no temporary federal appoiniment,
affording the United States: time to determine. whether fo extend. federal recognition and
appointment and the officer a concomitant epporfunity to accept or decline it. In the meantime,
the officer is required to perform duties as a member of the Ohio Army National Guard, The
accused did no more than that, and his protest of activation for federal service began in May of
2004, almost immediately following his commissioning. Under these circumstances, the
accused’s initial compliance with directives by attedding two multiple unit traibing assemblies
befors refusing to sign the federal oath does not constitute implied acceptance of His appointment
as a Reserve commissioned officer in-the Army National Guard of the United States. See United
States v Arthur, 2 M3, 481,484 (A CMR.1975)

RULING
The defense motion to dismiss for tack of personal jurisdiction is granted.

Cireuit Judge
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UNITED STATES SENATE
COMMITTEE ON VETERANS® AFFAIRS

SUPPLEMENTAL QUESTIONNAIRE FOR NOMINEES
TO THE U.S, COURT OF APPEALS FOR VETERANS CLAIMS

PUBLIC

1. Bar Associations: List all bar associations ot lepal orjudicial-related committess,
selection panels, or conferences of which yourare or have been a member, and provide
the titles and dates of any offices which you have held in such groups. ‘

1 have been a member of the following har or legal associations without holding any
offices:

& American Bar Association

s Judge Advocates Association

2. Barand Court Admission:

a. Are youcurrently a member i good standing of the bat of a Federal court-orof
the highest court of a state? Yes.

b. List the date(s) you were admitted 1o the bar of any state and any lapses in
membership. Please explain the reason for any lapse in mémbership.

I havé been admitted to the bar in the following states without any lapses in
membership:

s Pennsylvania Bar; admitted on December 13, 1990

e New Jersey Bar; admitted on December 20, 1990

However, my admission to both bars has been on an inactive status while
sérving on active duty in the U.S. military.

¢ Listall courts in-which you have been admitted to practice, including dates of
admission and any tapses in. membership.. Pléase explain the reason forany Japse
in'membership. Provide the same information for administrative bodies that
require special admission o practice.

I have been admitted to the following courts without any lapses in

membership:

& Pennsylvania Supreme Court; admitted on December 13, 1990

e  New Jersey Supreme Court; admitted on December 20, 1990

¢ U.S: Navy-Marine Corps Trial Judiciary; admitted on March 8, 1991

e ULS. Navy-Marine Corps Court of Milifary Appeals; admitted on
Ovctober 9,2019
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3. Memberships:

a. List all professional, business, fraternal, scholarly, civie, charitable, or other
organizations, other than those listed in response to Question 12 on the
Committee’s initial questionnaire, to which you belong, or to which vou have
belonged, since graduation from law school. Provide dates of membership or
participation, and indieate any-office you held. Include-clubs, working groups,
advisory or editorial boards, panels, committees, orcanferences. There areno
additienal organizations to report.

. b. Indicate whether any of these organizations of which you are a miember currently
discriminate or formerly discriminated o the basis of race, sex, religion or
national origin either through formal membership requirements or the practical
implementation.of membership policies. If so, describe what efforts, if any, you
made 1o try fo change the organization’s discriminatory policies-or practices. The
Knights of Columbus (listed on the Commitiee’s initial questionnaire) is a
Roman Cathelic service organization that limits its membership to men.
There is an equivalent service organization for women. I have not made any
efforts to change the organization’s admission pelicy.

4. Published Writines and Public Statements:

4. IFyou have published any-written materials (letters to the editor, articles; repotts,
miernoranda, policy statements; friend of the court briefs, testimony or other
Gfficial staternents or-communications) relating in whole or in part to matters of
public policy ot legal interpretation related to veterans issues, please supply those
materials to the Committes. T have not published any written materials related
to veterans issues,

. Supply transeripts or recordings of all speeches or talks delivered by you,
including comimencement speeches, remarks; lectures, panel discussions;
conferences, political speeches; and question-and-answer sessions that related in
whole or 1o part to veterans issues. -If you do not have a copy of the speech ora
transeript or recording of your remarks, provide the name and addressof the
group before whom the speech was given, the date of the speech, and a summary
of its subject matter. If vou did not speak from a prepared text, furnisha-copy of
any-outline or notes from which you spoke.. I have not given any speechesor
talks related to veterans issues.

(Note: As to any materials requested in this question; please omit any confidential
matérials or materialy protected by the attorney-client privilege.)
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3. Legal Career: Answer cach part separately.

a.- Descuibe chronologically your law practice and legal experience after graduation
from law school including:

i

it

i

iv.

whether you served as clerk 1o a judge and; if 50, the name of the judge,
the court; and the dates of the period you were a clerk; Fhave not served
as a clerk to a judge since graduation from law school; however, as
noted in the Committee’s initial questionnaire, I ¢lerked for
Pennsylvania Superior Court Judge Frank J. Montemure, Jr. from
June to August 1988, )

whether you pracﬁced alone and, if so, the addresses and dates; 1 have
never practived alone.

the dates, names, and-addresses of law firms or offices; companies, or
gavernmmental agericies with which you have been affiliated, and the nature
of your affiiation with sach;

National Secarity Cﬂuucﬂ, Executive Office of the President
1650 Pennsylvania Avenue NW
Washington, DC 20509

From -August 2017 to the present, I have been detailed from the
Department of Defense to the National Security Council (NSC) Legal
Affairs directorate serving as Deputy Legal Advisor. Before starting
retivement leave, I was a member of 2 small group of lawyers who
advised the President, Assistant to the President for National Security
Aftairs; and the NSC and Homeland Security Council staffs. ‘

United States Navy, Office of the Judpe Advecate General
1322 Pafterson Avenue, Suite 3000
Washington Navy Yard, DC 20374-5006

T January 1989 I'was commissioned through the U.S, Navy Judge
Advocate General’s (JAG) Corps Student Program during my second
vear of law school, Since reporting to the Naval Justice Schoel in
January 1991, 1 have served on continuouns active duty as a judge
advoeate. The Nayy JAG Corps is a global law firm 'with more than
2,300 lawyers, paralegals, and legal assistants whose 3 core practice
areas are military justice, command advice and national security law,
and legalassistance. Ihave practiced in cach of these core areas.

whether you served as.a mediator of arbitrator in alternative dispute
tesolition pracesdings and, if so, a description of the ten most significant
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matters with which you were involved in that capacity: I have notserved
as'a mediator or arbitrator.

b. Describe:

i

the general character of your law practice and indicate by date when its
character has changed over the yeass;

T have sérved on continuous active duty as'a U.S. Navy judge advocate

for nearly 3¢ vears and held successive positions of increasing

complexity and responsibility. While serving in diverse assignments,

the general character of my law practice has included:

& Military Justice (prosecution, defénse, and investigation)

o  Legal Assistance (personal legal services and advice to military
service memnbers, veterans, and their families)

s Administrative Law (government ethics, legislation, and
regulations)

¢  Admiralty and Maritime Law (admiralty tort and salvage claims,
and international and domestic maritime issues)

s Civil Litigation (cases incident to the operation of the Navy,
usually in conjunction with the Department of Justice} k

s Enviroumental Law (laws protecting human health, the
environment, and historic and cultural resources)

o International Law (law of the sea, law of arreed conflict;
international agreciments, and foreign criminal jurisdiction)

o Operational Law {rules of engagement/rules for the use of foree)

s Information Operations and Intelligence Law (national security
and cyberspace matters)

your typical chients-and the aréas at each period of your legal cateer, if
any, in which you have specialized;

PDuring my Navy JAG Corps career, typical clients have included
senior civilian-and military leaders, military service members,
veterans, and their families. After completing Naval Justice School, I
began my legal career as a Trial Counsel (prosecutor), Command
Services Attorney, Claims Officer; and Legal Assistance Attorney at
Naval Legal Service Office San Francisco. My otherashore and
headqguarters assignments included tours as an Administrative Law
Attorney in the Office of the Judge Advocate General, Deputy
Executive Assistant to the Judge Advocate General of the Navy,
Executive Officer (second in command) of Naval Legal Service Office
Central, Execuiive Assistant to the Deputy Judge Advocate General of
the Navy/Commander, Naval Legal Service Command, and
Commanding Officer, U.S. Region Legal Service Office Europe,
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Africa, Sonthwest Asia. Prior to my detail to the National Security
Coungil, I served as Special Counsel to the Chief of Naval Operations.

My afloat, combat zone, and staff tours have included se‘rving as Staff
Judge Advocate (general counsel) for Naval Special Warfare Group
One, Deputy Fléct Judpe Adveeate for U.S; Seventh Fleet, Staff Judge
Advocate for the Abraham Lincoln Carrier Strike Group/Cruiser-
Destroyer Group Three, Chief of Operational Law and Exercises for
U.S. European Command, Deputy Legal Counsel to the Chairman of
the Joint Chiefs of Staff; Staff Judge Advocate for North American
Aerospace Defense Command and U.S. Northern Command, Diréctor
of Legal Operations for Combined Joint Interagency Task Foree-435,
and Special Legal Advisor to Commander, International Security
Assistance Foree and Commander, U.S. Forces Afghanistan,

iii. -any law practice-or legal experience that involved veterans’ law.

During my nearly 30 yearsas an active duty judge advocate, Lhave
advised our Nation’s most senior civilian and military policy-makers
o veterans’ law issues. I have also supervised otherattorneys
responsible for providing veterans® law advice as well as legal
assistance fo veterans and their families. Additionally, I have assisted
veterans in reviewing their medical and personnel files to advise them
about issues related to their benefits claims. Finally, Ihave advised
veterans on the Jaw and procedures related to their benefits claims
and on how'to proceed with their-appeals following adverse rulings
from U.S. Department of Veterans Affairs regional offices.

¢. Describe the percentage of your practice that has been in litigation and whether
youappeated in conrt frequently; occasionally, ornotat all. If the frequency of
your appeatances in court varied, describe such vastance, providing dates.

1 gained litigation experience in the Navy JAG Corps while serving in
military justice assignments, primarily while sexrving as a trial counsel
(prosecutor) from 1992-1993 when I frequently appeared in court, After
promotion to higher paygrades, 1 mentored and supervised defense counsel
while serving as Executive Officer (second in command) of a command with
a eriminal defense mission Trom 2003-2005 and prosecutors while serving as
the Commanding Officer of 2 command with a prosecution mission from
2013-2015, when I supervised all of the prosecutors for Navy Region Europe,
Africa, Southwest Asia. Finally, asa staff judge advocate for numerous
General Court-Martial convening suthorities (the senior flag or general
officers whe refer cases to courts-martial); I reviewed the vesults of trial for
dozens of cases to assist those leaders in taking post-trial action for the



122

Scott J. Laurer
Supplemental Guestionnaire
Cetober 15,2019

disposition of cases, and I reviewed hundreds of nonjudicial
punishment/Article 135, Uniform Code of Military Justice appeals:

1. Indicate the percentage of your practice in:

federal courts; 100 percent (military courts-martial)
state courts of record; O pereent

other courts; § percent

administeative agencies. § percent

Bobd

i, Indicate the percentage of your practice in:
L -civil proceedings; @ percent ;
2. ‘criminal proceedings. 100 percent (military courts-martial)

d: ‘State the mumber of cases in courts of record, including cases before
administrative law judges; you tried to verdict, judgment or final decision (rather
than settled), indicating whether you were sole counsel, chief counsel, or associate
counsel.

From 1992 to'1993, I'was the sole or chief trial counsel (prosecutor) for 7
General Courts-Martial and 37 Special Courts-Martial before the U.S. Nuvy-
Marine Corps Trial Judiciary. These courts-martial were decided either by
judge alone (bench trials) or' by members (jury trials). The cases I tried
‘ranged in complexity from complicated child sexual assault and multiple
acensed drug distribution cases to relatively simple unauthorized absence
cases. Tothe best of my knowledge, they were not reported cases. Talso
served as the investigating officer for 11 Article 32, Uniform Code of Military
Justice preliminary hearings. Finally, I represented the Governmentin two
officer Boards of Inquiry and dozens of Administrative Separation Boards.

¢. Describe your practice, if any, before the Supreme Court of the Usnited States.
Supply any briefs, amicus or otherwise, and, if applicable, any oral argument
transeripts before the Supreme Court in connection with your practice. T havenot
practiced before the Supreme Court of the United States.

6. Litigation: Describe the ten most significant litigated miatters that you personally
handled, whethier or not you were the attorney of record. Provide the citations, if the
cases were reported, and the-docket number and date if unreported. Provide a summary
of the substatice of each case. Identify the party or parties whom you represented and
describe in detail the nature of your parficipation in the litigation and the final disposition
of the case: - Also stateas toeach case:

a. the date of representation;
b: the name of the court and the namie of the judge or judges before whom the case
was litigated; and
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¢, the individual name, addresses, and telephone numbers. of co-counsel and of
principal counsel for gach of the other parties.

Aside from the courts-martial noted in paragraph 5.d above; I have not personally
litigated additional matters.

7. Judicial Opinions/Offices:

a. If you are or have ever been a judge, attach a statement providing (1) citations for
the ten most significant opinions you have written, (2) a short summary of and
citations for all appellate opinions either reversing your-decision ot confirming it
with significant eriticism of your substantive or procedural rulings, and (3)
citations for significant opinions oni federal or state constitutional issues, together
with citations for any appellate court rulings on your decisions in those cases. (If
any of the opinions wére tiot officially reported, please provide a-copy of the
opinions,) Netapplicable.

bi State (chronologically) any judicial office you have held and whether you wers
elected or-appointed. Please provide a description of the jurisdiction of each such
court. None,

8 Legal Activities: Deseribe the most significant legal activities youhave pursued,
including significant litigation which did not progress to trial or legal matters that did not
involve litigation, Describe fully the nature of your participation in these activities.

{Note: As to any facts requestedkin this question, please omit any information protected
by the attorney-client privilege.)

Deputy Legal Advisor, National Security Council

1 advised the President, Assistant to the President for National Security Affairs, and the
National Security Council (NSC) and Homeland Security Couneil (HSC) staffs. Tserved
as'the primary legal advisorto the Defense Policy and Strategy, Furopean and Russian
Affair, South and Central Asian Affairs, and Weapons of Mass Destruction and
Biodefense Strategy directorates: During the first year of my detail, I'served as the NSC
Ethits Counsel and suppérted the-Adrican Affairs, International Organizations, Records
Access and Information Security Management, and Resource Management directorates.
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Special Counsel to the Chief of Naval Operations (CNO)

I'supported the U.S. Navy’s senior military leader and member of the Joint Chiefs of
Staff, who isresponsible for organizing, training, equipping, preparing, and maintaining
the readiness of operating forces and assigned shore activities of the U.S. Navy and who
provides military advice to the President, Secretary of Defense (SECDEF), NSC, and
HSC. I'synchronized with high-level legal-advisors and policy makers throughout the:
Navy, Departmient of Defense (DODY), and other agencies to fuse law and policy info
solutions to meet national security objectives. [ also served as the Ethics Counselorto the
CNOrand his personal staff.

Commanding Officer; Region Legal Service Office Europe, Africa; Southwest Asia

led over 75 attorneys, paralegals, and support personnel in providing criminal
prosecution, command services, international law, and claims support to commands
within the Navy Region Europe, Africa, Southwest Asia area of responsibility and legal
assistance to eligible persons-on 3 continents. Icommanded a diverse, geographically-
dispersed organization compoged of U.S. military and civilian personnel, as well as
foreign local nationals, with-a command headquarters in Naples; Italy and five
detachments located in Bahirain, Greece, Sicily, Spain, and the United Kingdom:

Special Legal Advisor to Comimander, ISAF and USFOR-A

1 was “by-name requested”™ to serve a5 Legal Advisor for Strategic International
Agreements for Commander, Intérnational Security Assistance Force (ISAF) and U.S:
Forces Afghanistan (USFOR-A}, the foursstar U.S. general responsible for conducting
operations insupport of the Afghai Government todefeat the insurgency and strengthen
the capacity of Afghan Security Forces, organized and primed the USFOR-A Staff for
successful U.S.~Afghanistan (AFG) Bilateral Security Agreement (BSA) negotiations,
drafied the original BSA text as foundation for defense cooperation and fo provide status
protections for DOD personnel in AFG post-2014, and acted as the USFOR-A
Headguartets delegate for U.S-AFG Acquisition Agreement negotiations.

Director of Legal Operations, Combined Joiut Interagency Task Foree-435

T supervised over 100 officer, enlisted, and ¢ivilian personnel conducting detention
operations in support. of Operation Enduring Freedom, and I directed the completion of
1,148 Detaince Review Boards (DRB} in gecordarice with law of war standards. Iled the
developmient of the process for and oversaw assernbly of DRB files transferred to AFGH
along with detainees pursuant to the U.S=AFG Detentions Memoranduim of Agreenent,
and T'advanéed Security Force Assistance by devising and executing the transfer of the
Justice Center in Parwan (JCIP) Evidence Building and its contents, the first JCIP
building conveyed to AFG:
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Staff Judge Advocate, North American Aerospace Defense Comumand and
U8, Northern Command

1 servied as chief legal counse] for the U.S. and Canadian defense and security
organization comprised of over 2,500 personnel. Idelivered executive, decision-rnaking
support to.the Tourstar commander responsible for Aerogpace Warning and Control in
the ULS, and Canada, and for homeland defense, civil support and security cooperation to
defend and secure the United States and its interests: T'directed DOD s largest Unified
Combatant Command (COCOM) legal office, consisting of 22 U.S. and Canadian
attorneys and paralegals, and charted the legal courses.to counter criminal orgariizations
in Mexico; including the development and execution of a training plan for comprehensive
Mexican military justice reform.

Deputy Legal Counsel to the Chairman, Joint Chiefs of Staff

In coordination with NSC and DOD staff members, I guided the principal military
advisorto the President, NSC, and SECDEF on complex, multifaceted issues, including
global force posture alignment, weapons of mass destruction interdiction, environmental
law, foreign criminal jurisdiction, and law of the'sea. I'spearheaded U.S. working group
teams during meetings with Colombian, Omani, and Polish counterparts, and I-served as
the senior Joint Staff representative for critical negotiations with Colombia, Caech
Republic, Traq, Kazakbistan, Kyrgyzstan, Omary, and Poland for base access, missile
defense, and status protection agreements.

Executive Assistant to the Deputy Judge Advecate General of the Navy and
Commander, Naval legal Service Command ‘

Treviewed, coordinated, and tracked all decisions considered by a two-star admiral,
ranging from detainees o sonar litigation to-officer personnel matters, as well as
management issues inherent in leading a global law firm of over 2,200 military and
civilian attorneys, pardlegals, and legal assistants. As‘the senior aide, I collaborated with
high-tanking Office of the Judge Advocate General Staff and 18 Naval Legal Service
Command commanding officers to increase overall Navy Judge Advocate Gereral’s
Corps efficiency and effectiveness.

Chief of Operations Law and Exercises, U.S. European Command

1 supported contingency operations and exercises for the Unified COCOM résponsible
for meeting North American Treaty Organization and U.S. national commitments.in
contingency operations as well as security cooperation with joint U.S. forces opetating in
93 countries in Burope; Africa, Asia, and most of the Atlantic Ocean. Tsetved asthe
senior legal advisor to the feam that delivered humanitarian-aid to Levant combat zone
and safely evacuated hutidreds of U.S: citizeris; oversaw lawful expenditure of over $100
million-of Operation Enduritig Freedom-Trans Sahara Title 10 funds. As the Information
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Scott 1. Lawver
Supplemental Qustionniaite
Ocrobier 15,2019

Operations (10} law sub-specialist, I provided advice for-a prototype I program and
handled the Special Access Program/Special Technical Operations portfolio.

Staff Judge Advocate, Abraham Lincoln Carrier Strike Group/Cruiser-Déstroyer
Group Thres

Pre-deployment; I was résponsible for legally preparing and training over 7,000
personnel to support Operations Enduring Freedom and Southerm Watch as well as
miaritime interdiction-operations in the Northern Arablan Gulf. During the 290-day
deployment, I served as the senior judge advocate for 5 Castier Strike Groups during
Operation Iragi Freedom and was respongible for coordinating with joint and coalition
judge advocates, guiding junior Navy judge advocates, and providing international and
operational law:support during combat operations. Contemporaneously, I managed a
heavy administrative and military justice caseload by processing/reviewing 30
administrative separation packages, 20 investigations, 13 courts-martial, 10 nonjudicial
punishment appeals, 9 officer/senior enlisted misconduct and detachniient for cause ¢ases,
and served ag General Court-Martial Convening Authority legal counsel for 2 major
aircraft mishaps and a surface warship collision with.an Iranian merchant vessel.

Lobbving Activities: List any client(s) or organization(s) for whom you performed-
lobbying activities and describe the lobbying activities you performed on behalf of such
client(s) or organizations(s). None.

{Note: As to any facts réquested in this Giiestion, please omit any information protected
by-the attorney-client privilege.) c

Teaching: What, if any, courses have you taught? For each course; state the title; the
institution-at which you taught the course, the years in-which you taught the course, and
describe briefly the subject matter of the cotrse and the miajor topics taught. If you have
a syllabus of each course, provide copies to the commities.. None.

. Qutside Commitments During Service: Do you have any plans, commitments, or

agreements to pursue outside employment, with or without compensation; during your
service? I so, explain: No.

. Principal Office of the U.S. Court of Appeals: By statute, the principal office of the

U.S. Couirt of Appeals for Veterans Claims is in the Washington, D.C., metropolitan area.
If confirmed, would you raintain your permanent residence within commuting distance
of the Court while In active service? Yes.

Charitable or Volunteer Work: Please describe any charitable or volunteer work, .
including pro-bono work, you have performed, particularly any work involving military
personniel, veterans, or their families.
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Scott §: Laurey
Supplemental Questionnaire
Cetober 15, 2019

Throughout my military career, I have performed charitable and volunteer work to
help military service members, veterans, and their families (as well as others).
Examples include:

L

Supperting Anrerican Legion Post 180 fundraising events to sponsor local youth
sports teams and provide scholarships to the children of local veterans.
Velunteering to serve on the Board of Directors for the White House Athletic
Center, a non-profit organization that promotes and supports physical fitness
and overall health for federal eniployees of the Executive Office of the President
and White House military personnel.

Fundraising for KOVAR, a Virginia Knights of Columbus charity that provides

financial assistance to tax exempt organizations that provide training and

assistance to citizens with intellectual disabilities. ;
Servingas equipment assistant and timekeeper for Colorado Springs, CO and
Vienna, VA youth lacrosse teams.

Providing facilities maintenance assistance to the Benedictine sistérs at the San

Vincenzo al Volturno Abbey in Molise, Italy during my most récent-gverseas
assignment,

Leading a group of volunteers from my command who mentored at-risk
students from an ¢lementary school in one of the poorest neighborhoods in
Naples, Ttaly; the group alSo assisted with facilities tmprovement projects at the
school. : ‘ '
Volunteering as a lector for masses aboard the USS Abraham Lincoln (CVN 72)
during the aireraft carrier’s 290-day deployvment and other underway periods; I
also volunteered to support community relations projects during port visits
conducted by the Lincoln and the USS Blue Ridge (LCC 19) during my U.S.
Seventh Fleet four. ’

Serving as the Office of the Judge Advocate General (OJAG) Administrative
Law Division Seeial Chair and OJAG Social Committec Representative.
Coordinating the U.S. Seventh Fleet Volunteer Income Tax Assistance (VITA)
Program; which provided freé tax-preparation services to military service
members, veterans and their families.

Organizing and aiding “SEAL Pups,” a Naval Special Warfare Group One
youth development program for children of active duty and veteran Navy
SEALS and support staff; served as adult counselor for weekend long campouts
and assisted with the organization’s Olympics and the conumand’s support of the
San Diego Children’s Hespital Fun Run.
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Scott 4. Laurer
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Qetobiee 15,2019

AFIDANVIY

1, Scott & Laurer, doswear that the information provided in this statément 18, to the best of my
knowledge, true-and accurate:

15 Oclaber 201 :

(DATE) Z 7 (NAME}
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VA struggles to fill hospital jobs. It
has 49,000 openings across the
country.

Staffing shortages are “a root cause for many of the problems in veterans’ care,” said VA
Inspector General Michael J. Missal. (Mandel Ngan/AFP/Getty Images)

By
Joe Davidson
Columnist

November 5, 2019 at 6:00 a.m. EST

Three numbers indicate just how bad staffing shortages are at the Department of
Veterans Affairs — even as the problem in some ways is getting better.

The number of vacant positions across the department: 49,000.

“That is an astounding number,” said Rep. Mark Takano (D-Calif.), chairman of the
House Veterans’ Affairs Committee.

The percentage of VA facilities that reported at least one “severe occupational
shortage,” according to a report by the department’s Office of Inspector General: 96.
The decline in severe staffing shortages from 2018 to 2019: 12 percent. That’s good news
from the inspector general’s survey of all 140 facilities, but it highlights just how bad
staffing is at VA.

Staffing shortages amid the 386,000 VA employees are “a root cause for many of the
problems in veterans’ care,” said Inspector General Michael J. Missal.

There are two main reasons for the shortages — low salaries and a lack of qualified
applicants, with the former leading to the latter.

Consider this item from the report: VA “medical center directors make approximately 25
percent of a private sector hospital chief executive officer salary yet have a greater scope
of responsibility.” Top pay for a VA medical center director is $201,900.

And this from Daniel R. Sitterly, a VA assistant secretary: Highly specialized surgeons in
San Francisco earn about $800,000, while VA can only pay about half that, tops.
Because the law caps how much federal employees can be paid, “this leaves federal
agencies at a disadvantage when competing for talented employees,” he said in a
statement.

Highly skilled individuals work for the federal government when they could make more
elsewhere because of their public service drive and the sense of purpose their agencies
provide. VA attracts many employees, including a high percentage of veterans, who
appreciate that role and the sacrifice those in uniform have displayed for the nation.
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But let’s be real, that only goes so far.

“While VA has employees and applicants who are willing to accept a lower salary to be
part of an organization with such an important mission,” Sitterly said, VA “faces
increasing challenges in its ability to attract or retain quality health care professionals
when the salary gap continues to increase.”

Money isn’t the only problem. Punitive, political policies also play a role.

After the 2014 scandal over the coverup of long patient wait times for veterans’ medical
care, Congress weakened civil service protections for VA senior executives.

Then in 2017, “the VA Accountability and Whistleblower Protection Act made medical
center director positions unappealing, leaving current directors feeling vulnerable and
disincentivizing applicants,” the report said. ... Medical center directors recognized
the potential of being removed without appeal.”

The congressional action “undoubtedly had a negative effect” on VA recruitment and
retention, said Jason Briefel, executive director of the Senior Executives Association.
Who would want to work at a place where “you had a target on your back from day one,”
he asked.

That fuels turnover at the top of VA hospitals. About one-third of VA facilities, the
inspectors reported, “annually experienced at least one change in medical center
directors.”

This led one director to tell inspectors that long-term vacancies in the top slot can result
in “a workforce that feels abandoned and that nobody cares enough for them to get
stable leadership.”

Among other indications of VA staffing shortages, the inspector general found:

« Thirty-nine percent of the 140 facilities had severe shortages in at least 20
occupations.

« Psychiatry was identified by 85 facilities, more than any other, as a specialty
with severe shortages.

« Human resource management was second, cited by 72 facilities.

o Medical officers and nursing shortages were commonly cited across the system.

« Twenty-seven occupations have severe shortages in at least 20 percent of the
facilities.

Despite these difficulties, Sitterly said VA’s overall workforce has grown by 2 to 5
percent annually over the last five years.

That’s not good enough for Chairman Takano.

“We need to know what actions VA is taking to address long-standing staffing challenges
and the extent to which VA has made full use of numerous new [hiring] authorities
Congress has authorized in recent years.,” he said. “. .. We need to understand why VA
is struggling to use this and other tools Congress has provided.”

Sitterly said his department is now developing a comprehensive legislative package to
help recruit and retain the talent it requires to serve veterans.
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VA “needs the ability to offer competitive salaries to recruit and retain employees in
various occupations that have much higher rates of pay in the private sector,” he said,
“particularly in larger cities and rural areas.”



