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PENDING NOMINATIONS

THURSDAY, SEPTEMBER 29, 2005

U.S. SENATE,
COMMITTEE ON VETERANS’ AFFAIRS,
Washington, DC.

The committee met, pursuant to notice, at 10:00 a.m., in room
SR-418, Russell Senate Office Building, Hon. Larry E. Craig
(chairman of the committee) presiding.

Present: Senators Craig, Specter, Hutchison, Burr, Akaka,
Obama, and Salazar.

OPENING STATEMENT OF HON. LARRY E. CRAIG,
U.S. SENATOR FROM IDAHO

Chairman CRAIG. Good morning, ladies and gentlemen. The Com-
mittee on Veterans’ Affairs will now come to order.

This morning we will receive testimony from five individuals who
have been nominated by the President of the United States to serve
in posts at the U.S. Department of Veterans Affairs: William
Tuerk, whom many of us know, nominated to serve as Under Sec-
retary for Memorial Affairs; Robert Henke, nominated to serve as
Assistant Secretary for Management; Lisette Mondello, nominated
to serve as Assistant Secretary for Public and Intergovernmental
Affairs; John Molino, nominated to serve as Assistant Secretary for
Policy, Planning, and Preparedness; and George Opfer, nominated
to serve as Inspector General.

Well, first and foremost, congratulations to all of you for your
nominations, and welcome to the committee. Also, I want to wel-
come all of your families—I have had a chance to meet some of
them—and your friends who are accompanying you here today. I
look forward to you taking the opportunity to introduce them to the
committee.

I believe Senator Hutchison will be joining us in a few minutes
to introduce you, Lisette, and so I will move on with the introduc-
tions of our other nominees. However, I do want to comment on
some of the important responsibilities in this process that each of
the nominees will undertake if confirmed. I also want to introduce
Mr. Tuerk, Chief Counsel of the committee, as a valued member of
our staff.

After earning his undergraduate degree from the University of
Notre Dame, Mr. Tuerk served as a military policeman in the
Army from 1971 to 1973. He then earned a law degree from George
Washington University. Mr. Tuerk began his long and distin-
guished career in service of veterans in 1985, when he served on
the health care legal staff of VA’s General Counsel. In 1991, he
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joined the Veterans’ Affairs Committee where he has served as the
Republican General Counsel, the Republican Chief Counsel and
Staff Director, and currently is our Chief Counsel.

I am extremely pleased that Bill, who has served this committee
with distinction for 14 years, has been nominated to serve our Na-
tion’s veterans as the Under Secretary for Memorial Affairs. I also
understand the personal circumstance in your family at this mo-
ment, and we certainly wish your wife the very, very best.

The incumbent is responsible for overseeing our National Ceme-
tery Administration, which operates and maintains our national
cemeteries and administers programs that honor our deceased vet-
erans. Especially during a time of war, when we have fallen sol-
diers returning from the battlefield, we must ensure that our Na-
tion’s heroes are laid to rest on sacred grounds befitting of their
service and their sacrifice. We must also ensure that their grieving
families receive the respect and sympathies of a grateful Nation.

Bill, these are important responsibilities, and I want to thank
you for your willingness to undertake them and for your profes-
sionalism and the work that you must have before you at this time.

We will also hear today from Robert Henke, the nominee for As-
sistant Secretary for Management. Mr. Henke served in the Navy
from 1988 to 1992, including combat service during Operation
Desert Shield and Desert Storm, and he continues to serve in the
Navy Reserve. Mr. Henke is a former staffer for the Senate Appro-
priations Committee and currently serves as the Principal Deputy
Under Secretary of Defense for the Department of Defense. Of the
many roles the Assistant Secretary for Management assumes, per-
haps the most challenges is serving as VA’s chief budget officer.

Mr. Henke, as we discussed at meetings in my office earlier, if
confirmed, you will play a critical role in assuring that Congress
is provided with timely and accurate information regarding VA’s
funding requirements so that we will not again be caught off guard
by a shortfall in VA’s budget.

As I have stated previously, I will be requiring VA to provide
quarterly updates as to its financial picture, and I will expect com-
plete candor from VA in providing those updates. Mr. Henke, thank
you very much for your willingness to undertake this challenging
role. I guess the most and the least I can say is good luck.

[Laughter.]

Chairman CRAIG. Also joining us today is John Molino, the nomi-
nee for Assistant Secretary for Policy, Planning, and Preparedness.
Mr. Molino served in the Army from 1974 to 1995 and is the recipi-
ent of numerous awards, including the Army Commendation
Medal. After retiring from the Army, he served as the Director of
Government Affairs for the Association of the U.S. Army and as
legislative assistant to Senator Dan Coats. Currently, he is the
Deputy Under Secretary of Defense for Military, Community, and
Family Policy. Ambassador Coats, Senator Coats, Congressman
Coats, has been a personal friend of mine for a good long while.

Among a wide range of other functions performed by the Assist-
ant Secretary for Policy, Planning, and Preparedness, the incum-
bent is responsible for ensuring that VA has emergency prepared-
ness policies in place across the Nation. As demonstrated by the
decisive and heroic actions of VA’s personnel in dealing with Hurri-
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canes Katrina and Rita, preparedness is extremely important to
the safety and well-being of VA’s patients and employees, as well
as those in surrounding communities. I trust you understand VA’s
responsibility there and will continue to perform admirably in that
situation. A lot of untold stories of sacrifice of VA staff and per-
sonnel and a tremendous record coming out of those very difficult
situations in the Gulf area.

Now turning to our nominee for Assistant Secretary of Public
and Intergovernmental Affairs, Lisette Mondello, the incumbent in
this position will play an important role in fostering VA’s reputa-
tion as a leader in health care services and, more importantly, will
be responsible for ensuring that all veterans have access to infor-
mation about benefits and services that VA provides.

Mrs. Mondello, welcome, and thank you very much for the work
you will do.

Last, we will hear from George Opfer, the nominee for Inspector
General. From 1996 to 2004, Mr. Opfer worked for the U.S. Secret
Service, retiring as an Assistant Director of the Office of Investiga-
tion. He then served as Inspector General for the Federal Emer-
gency Management Agency and is currently the Deputy Inspector
General for the Department of Labor.

The VA Inspector General is responsible for inspecting VA’s pro-
grams, recommending policy to promote economy and efficiency,
and to seek to prevent and detect criminal activities, waste, abuse,
and mismanagement. In a time when the budget is so tight, it is
more important than ever that the Inspector General vigilantly re-
views VA’s programs to find ways to increase efficiencies and to en-
sure that taxpayer money is being well spent.

George, with your extensive investigative background, I fully ap-
preciate that you will be up to the challenge. I look forward to
hearing from you, and, again, we want to thank you for your will-
ingness to serve our Nation’s veterans.

Both the Ranking Member and Senator Hutchison are not here
yet—oh, Danny has just arrived, so let me allow the Ranking Mem-
ber to settle in, and we will ask him if he has any comments before
we administer the oath and hear from all of you.

Senator Akaka.

OPENING STATEMENT OF HON. DANIEL K. AKAKA,
U.S. SENATOR FROM HAWAII

Senator AKAKA. Thank you so much, Mr. Chairman. As I men-
tioned before and I continue to tell you, I enjoy working with you
on the Committee on Veterans’ Affairs.

Today the committee has the pleasure of examining five pending
nominations for critical positions at the Department of Veterans
Affairs, and I have had the opportunity to visit the nominees before
their hearing. These vacant positions are vital to VA’s mission and
must be filled with qualified, competent individuals.

Mr. Chairman, I am confident that my colleagues on the com-
mittee will give the thoughtful consideration that these nomina-
tions deserve. I would also like to welcome the witnesses and their
families who are here to this hearing.

Mr. Bill Tuerk has been nominated to be Under Secretary for
Memorial Affairs. The Under Secretary for Memorial Affairs over-
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sees the National Cemetery Administration, which is responsible
for honoring veterans with final resting places in national shrines
that commemorates their service to their Nation. As we all know,
Bill’s face is a familiar one in this committee. He certainly has a
wealth of experience, and I must say this is a good time of the year
for Bill Tuerk, nominated for a prestigious position at VA, and his
beloved Notre Dame football team is off to a good start.

[Laughter.]

Senator AKAKA. Mr. Robert Henke is nominated for the position
of Assistant Secretary for Management. If confirmed, Mr. Henke
would oversee all resource requirements, development and imple-
mentation of agency performance measures and financial manage-
ment activities relating to VA programs and operations. This posi-
tion plays a major role in the budgeting process. I look forward to
discussing with Mr. Henke ways to prevent any repeats of the
budget shortfall that we had earlier this year.

Mr. George Opfer is nominated to be Inspector General for the
Department. In my time in the Senate, I have worked hard to en-
sure transparency in Government. Currently, the VA IG is con-
ducting an investigation that I requested on enrollment. I urge you,
Mr. Opfer, to give this investigation the attention that it deserves.

Mr. John Molino is nominated for Assistant Secretary for Policy,
Planning, and Preparedness, and I will be interested to hear Mr.
Molino’s comments on VA disaster relief in light of the recent na-
tional disasters. I know Mr. Molino from his tenure at DOD, where
I worked closely with him on financial literacy issues. I am sure
Mr. Molino and I can build upon this relationship to work together
in his new position.

Ms. Lisette Mondello is nominated for Assistant Secretary for
Public and Intergovernmental Affairs. This position plays an inte-
gral role in VA’s public relations. While VA has made tremendous
strides in public relations, we all know that some do not hold VA
in the highest regard. I urge Ms. Mondello—and we had a good dis-
cussion—to make every effort to be open and honest with the pub-
lic about VA issues to ensure transparency.

Mr. Chairman, I would like to make a general comment to all
nominees. In order for this committee to properly conduct its over-
sight role, we need timely and accurate information from VA. As
you all assume your new positions, I urge you to develop relation-
ships with the committee members and staff so that both VA and
this committee can better serve the veterans of this great Nation.

Mr. Chairman, I look forward to their testimony and this con-
firmation hearing, and I thank you very much for your leadership.

Chairman CRAIG. Senator Akaka, thank you very much for those
comments, and I think they are very instructive to all of the nomi-
nees as we work with them in future days.

I had referenced that Senator Hutchison would be here to make
opening introductions of Ms. Mondello, so let me turn to Kay at
this moment.

Kay.



5

OPENING STATEMENT OF HON. KAY BAILEY HUTCHISON,
U.S. SENATOR FROM TEXAS

Senator HUTCHISON. Thank you. I am very pleased to be here to
introduce my friend and fellow Texan, Lisette Mondello. She is now
senior advisor to the Secretary of Education, and before that, for
4 years she was my Director of Communications in my Senate of-
fice. She did a great job, as she does in every position that she has
ever held.

I think the experience that she has had both in the Senate office
and at the Secretary of Education’s office will really help her with
this very important job at the Department of Veterans Affairs. I
think what Senator Akaka said is right. We need someone who can
communicate the many good things that are being done at Vet-
erans Affairs, and there is so much.

One of the best things has just happened during this tragedy of
hurricanes in Louisiana, Mississippi, Alabama, and Texas, where
not one veteran in a Veterans Affairs care hospital or clinic was in-
jured or in any way hurt because of being left or not treated. The
Veterans Affairs Department even opened its doors when they had
clinics open to anyone who walked in, not just veterans. They did
not refuse service to anyone, so that needs to be out there and it
needs to be told. If anyone can do it, it is Lisette Mondello.

Lisette received her bachelor of arts degree from Trinity Univer-
sity in San Antonio, TX, the same university as my colleague, John
Cornyn, graduated from. She obtained a certificate in finance from
Southern Methodist University in Dallas, Tx.

Lisette Mondello will do a great job, and I hope that she will be
confirmed. I am not as familiar with all of the rest of you, and I
know all of you will also serve our Veterans Affairs Department
well. But I am happy to introduce Lisette Mondello.

Thank you.

Chairman CRrAIG. Kay, thank you very much, and for all of you
nominees, while Kay serves on this authorizing committee, you are
aware that she chairs the MilCon and VA appropriations sub-
committee.

Senator HUTCHISON. I am sure they would never have
thought

[Laughter.]

Chairman CRAIG. Well, we just want to make sure that you keep
a close, direct, and clear relationship with the chairman of these
committees.

Let me ask my other colleagues that have joined the committee
today if they have any comments.

Senator Burr.

OPENING STATEMENT OF HON. RICHARD BURR,
U.S. SENATOR FROM NORTH CAROLINA

Senator BURR. Mr. Chairman, I thank you for assembling this
hearing. I thank the nominees for their attendance. I have had an
opportunity to meet with each and every one. Not only do they
bring with them the qualifications, I found it refreshing that they
brought an eagerness to work at the VA. I think it is safe to say
that the VA is not the most glamorous Government job that you
can have, but it is incredibly important because it brings with it
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the responsibility to fulfill the promise of a Nation. I would encour-
age this committee, even though we don’t have it scheduled, that
we schedule their confirmation process, the markup, very, very
quickly and that we expedite these nominations to the floor so that
they can begin their service.

I thank you.

Chairman CRAIG. Senator Burr, thank you.

Senator Salazar.

OPENING STATEMENT OF HON. KEN SALAZAR, U.S. SENATOR
FROM COLORADO

Senator SALAZAR. Thank you very much, Chairman Craig and
Senator Akaka. Your leadership on this committee and your work
in the Senate make me a very proud member of this chamber, and
I thank you for your leadership and your mentorship.

I want to thank the nominees as well for your service to our
country and to congratulate your families. I know many of your
families are here, and this is an important day in the life of each
of your families.

To Bill Tuerk, we are going to miss you. I have only been a Mem-
ber of the Committee for a few months, but I know that your serv-
ice here is legendary. I know you have served Senator Craig and
Senator Specter before him and all the Members of this Committee
extremely well, and I know that you have been a tireless advocate
for the veterans of our country. In your 14 years of service, you
have left a powerful legacy of good work, and you leave behind a
talented group of individuals to carry on that good work. Congratu-
lations to you and your wonderful family and your colleagues for
the great honor that is being bestowed upon you.

The most pressing challenge I believe that we will face on vet-
erans issues in one way or another is the VA’s budget and the bro-
ken planning process for that budget that we saw this last year.
As everyone here knows, this year the VA announced its $1.27 bil-
lion budget shortfall, and we took action in the Senate, in part
through the leadership of this committee, to rectify that problem.
That announcement that the VA had that problem came about only
a few weeks after this committee was told that we did not have a
problem. That is going to be an area where the VA has to have a
collective focus on that issue, and it is something that I raise with
Secretary Nicholson when he and I met in private to talk about the
future of the VA. This issue is something that will affect each and
every one of you who is before this committee this morning.

The appointments we are examining today will have a huge im-
pact on the lives of all of our Nation’s veterans. It is clear from
your resumes that you are all well qualified. It is also clear that
you need to prove to this committee and to the Nation’s veterans
that you can be independent in your thinking and that you will
stand up for the needs of veterans in our country. I have no doubt
that you will do that, and I look forward to a speedy confirmation
process for all of you for these positions.

Thank you very much. Thank you, Mr. Chairman.

Chairman CRAIG. Ken, thank you very much.

Senator Obama, any opening comments?
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OPENING STATEMENT OF HON. BARACK OBAMA,
U.S. SENATOR FROM ILLINOIS

Senator OBAMA. Thank you very much, Mr. Chairman, Ranking
Member Akaka. Thanks for your good works day in and day out,
as well as holding this hearing today.

I will be very brief. I congratulate all of you for your nomination.
Mr. Tuerk, in particular, congratulations to you for the outstanding
work that you have done on this committee, and we are very proud
of you. I think everybody on the committee—although, like Senator
Salazar, I have not been on the committee long, everybody has
been extraordinarily impressed with your knowledge and hard
work and regard for veterans. I am not saying that, you know, the
ikids are greased for you, but I think you are in pretty good shape

ere.

[Laughter.]

Senator OBAMA. All of you are accepting a call to public service.
Many of you have been involved before. I appreciate that very
much. Obviously, over the last several weeks, I think there has
been a lot of attention focused on appointees to the Federal Gov-
ernment, and, frankly, I think all of us are aware of the fact that
although sometimes people who work for the Federal Government
are dismissed as bureaucrats or what have you, it turns out that
having qualified people in their jobs who take their jobs seriously
makes an enormous difference. In some cases, it can be a life or
death situation.

I appreciate all of you participating in this process. I will have
a few questions for some of you in terms of just talking about how
we can make sure that not only the budget process for the VA sys-
tem is working the way it needs to, but that we have a customer-
oriented VA in which the bias is towards helping as opposed to
simply saving money. I am going to want to hear some ideas from
you about how you intend to discharge your duties.

With that, thank you very much, Mr. Chairman.

Chairman CRAIG. Senator Obama, thank you very much.

We have been joined by the former chairman of this committee,
Senator Arlen Specter, who now chairs the Judiciary Committee
and is just coming off from a 2-week vacation.

[Laughter.]

Chairman CRAIG. I understand he will resume his responsibil-
ities on that committee. Anyway, Senator Specter, thank you very
much for coming by. I know you wanted to be here and I am glad

you are here to make comments about a former staffer of yours,
Bill Tuerk.

OPENING STATEMENT OF HON. ARLEN SPECTER,
U.S. SENATOR FROM PENNSYLVANIA

Senator SPECTER. Well, thank you very much, Mr. Chairman,
and I congratulate you, Senator Craig, on the outstanding job you
are doing in taking over the chairmanship of this committee and
your work with Senator Akaka on a very distinguished committee
doing very important work for America’s veterans. There is no
higher calling. After the very heavy workload of the Veterans Af-
fairs Committee, it was a relief to take over the chairmanship of
the Judiciary Committee.



[Laughter.]

Senator SPECTER. Where it is practically a full-time vacation.

I can only be with you for a few minutes because we are now in
the process of final statements on the confirmation of Judge Rob-
erts to be Chief Justice, and as you all know, we will be voting on
him at 11:30. Senator Leahy is scheduled to speak at 10:30 and I
at 10:45, and then the Leaders will speak, and it is really a historic
day for the 17th Chief Justice of the United States.

The work of the Veterans Affairs Committee, notwithstanding
the Judiciary Committee and notwithstanding Chief Justice, is sec-
ond to none in taking care of the veterans of America. I know it
is a very dedicated committee.

I am delighted to see Bill Tuerk up for a very important position
as Under Secretary for Memorial Affairs. He will have the obliga-
tion to oversee the National Cemetery Administration, 125 national
cemeteries, 33 soldiers’ lots, and that raises very, very delicate
questions to care for the memory of veterans and to accommodate
families. I have seen the issue across the country, and we are in
the midst now of trying to find a national cemetery location in
southeastern Pennsylvania. You see the emotion when people are
faced with a locale. Where will their loved ones be interred? What
access will they have to visit them? It takes a very, very sensitive
person.

Bill Tuerk has an extraordinary background. His work with the
VA goes back 20 years where he was an attorney in the General
Counsel’s office. In 1991, I was fortunate enough to hire Mr. Tuerk
to serve as my General Counsel when I was Ranking Member, and
he has been Chief Counsel, Staff Director, and taken on very, very
heavy responsibilities.

We are all concerned about Bill’s wife, Vivian, who has had her
own problems. It is unfortunate she could not be with Bill today,
and all of us, for this very significant event in a very distinguished
career, but Bill’s children are here. I have every confidence he will
be approved by this committee and by the full Senate and do an
outstanding job in the service of America’s veterans.

Thank you very much, Mr. Chairman, for recognizing me imme-
diately upon my arrival, and I appreciate the courtesy.

Chairman CRAIG. Chairman Specter, thank you, and thank you
for you stewardship of this committee. Most importantly, thank you
for the very respectful and honorable way you have handled the Ju-
diciary Committee over the last several weeks under very chal-
lenging circumstances. You are right, we are engaged in a very his-
toric time here as new people come to the Court that will ulti-
mately shape the Court for a good number of years to come.

Thank you for your leadership.

Senator SPECTER. Thank you, Larry.

Chairman CRAIG. Now we turn to all of you, and if you would
please stand with me and raise your right hand. Do you solemnly
swear or affirm that the testimony you are about to give the com-
mittee at this hearing shall be the truth, the whole truth, and
nothing but the truth, so help you God?

Mr. TUERK. I do.

Mr. HENKE. I do.

Mr. Movrino. I do.



Mrs. MONDELLO. I do.

Mr. OPFER. I do.

Chairman CRAIG. Thank you. Please be seated.

Bill, we will now turn the floor to you, and, of course, we would
ask all of you who have brought family, if you so choose, to intro-

duce those who have come with you.
Bill Tuerk.

STATEMENT OF WILLIAM F. TUERK, NOMINEE TO BE UNDER
SECRETARY FOR MEMORIAL AFFAIRS, U.S. DEPARTMENT OF
VETERANS AFFAIRS

Mr. TUERK. Thank you, Mr. Chairman.

Chairman Craig, Ranking Member Akaka, Senator Burr, Senator
Obama, Senator Salazar, thank you for honoring me with the op-
portunity to appear before this committee. As you know, I have
been nominated by the President to serve as Under Secretary for
Memorial Affairs at VA. After all these years of working in this
room, I am thrilled to be sitting at this end of the table.

If I may add a minor aside. I will say to all my fellow staff mem-
bers here, it looks a whole lot different from this side of the room.

[Laughter.]

Mr. TUERK. What a difference 20 feet makes.

I appreciate your welcome, and I appreciate the kind comments
of all of the Members of this Committee, particularly the kind com-
ments of a personal nature that a number of you have made to me.

Before I get into the substance of my statement, there are some
people who are responsible for me being here, and I have to start
by thanking them. First, I have to thank the President of the
United States for nominating me to serve in this high position.
Equally, I have to thank Secretary Jim Nicholson. Secretary Nich-
olson recommended this appointment to the President. Without
that, obviously I would not be here.

There are two other high officials within VA that I want to recog-
nize. Without their support, I would not be here. One of them is
with us. He is the Honorable Gordon Mansfield, the Deputy Sec-
retary of Veterans Affairs, who is seated behind me. The other gen-
tleman, who is a senior official at VA that I want to recognize, is
General Mick Kicklighter, Secretary Nicholson’s Chief of Staff. Ei-
ther of these men could have killed this idea very quickly by, for
example, damning me with faint praise. I appreciate their support.

Finally, I have to thank two members of this body: first, the
former chairman, Senator Specter, who made a statement a mo-
ment ago. It is he who hired me here in 1991. It is he who gave
me the opportunity to be General Counsel, Chief Counsel, and Staff
Director of this committee. It is he who first urged the President
to consider my qualifications for high appointment. I am very much
indebted to him.

The other member of this body that I want to express my appre-
ciation to is the Chairman. He has been very supportive of me dur-
ing his brief but very distinguished tenure as Chairman, and I
thank you, sir, for that.

I know it is customary for nominees at this point to also thank
their spouses and family members, and I am not going to depart
from that tradition. As has been alluded to, my wife, Vivian, isn’t
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able to be here today. She would be here if she could be here. She
has supported me at every step in my career, starting in the second
year of law school. I am very much indebted to her for her support,
but that is a minor reason for my devotion to her. The major rea-
son—the major two reasons—are present here in the room, and
they are my daughter, Jackie, and my son, Peter. They are here,
and since, Mr. Chairman, you gave us the opportunity to introduce
our family members, I would like to do so. They are seated right
here.

Chairman CRAIG. Please. Thank you. Nice to see you both.

[Applause.]

Mr. TUERK. Now we get to the substance. I am here this morn-
ing, Mr. Chairman, Ranking Member Akaka, and Members of the
Committee, to ask for your recommendation to the Senate that I
be approved to this position. My qualifications for this job stem
greatly, though not entirely, from my service in this room in this
suite of offices, and also from my service as a lawyer in the Depart-
ment of Veterans Affairs. In these two slots, I learned a lot about
law and policy as it relates to veterans issues, but I learned a
whole lot more. I learned how to be a team member and a team
builder. I learned, especially with these fine people who are seated
behind the table, how to empower staff and to trust their decisions
and to trust their judgment. I learned the importance of garnering
support across the political spectrum if you are going to get any-
thing done around here. I learned that one must earn the trust of
veterans and veterans service organizations, and also that that
trust is earnable, even when you have to say no to veterans on oc-
casion, so long as there is a common understanding that we share
devotion to and respect for veterans.

These are the lessons I want to take to VA. I have outlined in
my prepared statement some of the things I want to accomplish.
I want to get 11 cemeteries up, open, and operating before I finish.
I want to re-energize VA’s National Shrine Commitment Program.
I want to enhance the State Cemetery Grant Program so that vet-
erans in less urban areas can have the benefit of burial among
their comrades in a place of honor. I want to leave behind a plan
for the burial of my generation when I am gone.

Mr. Chairman, Members of the Committee, I do not believe in
fixing something that isn’t broken. As you know, the National Cem-
etery Administration recently was awarded the highest customer
satisfaction scores of any organization anywhere, public or private.
Beat General Electric. Beat Federal Express. Beat whatever orga-
nization you think serves customers well. I am not going down to
VA to change NCA. It doesn’t need changing. I am going down with
the idea of shepherding the resources that NCA has to meet future
challenges, and if I am given that opportunity, I pledge to you that
I will work tirelessly to earn the confidence and support of the staff
down there, to earn the confidence and trust of veterans, and to
earn the confidence and trust of this committee.

I owe that to the President who nominated me. I owe that to the
Congress that I hope will confirm me. But, most importantly, I owe
that to veterans.

With that, I will end my statement, and I will be happy to an-
swer your questions. Thank you.
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[The prepared statement of Mr. Tuerk follows:]

PREPARED STATEMENT OF WILLIAM F. TUERK, NOMINEE TO BE UNDER SECRETARY
FOR MEMORIAL AFFAIRS, U.S. DEPARTMENT OF VETERANS’ AFFAIRS

Chairman Craig, Ranking Member Akaka, and Members of the Committee: thank
you for honoring me with an invitation to appear before the Committee. As you
know, I have been nominated by the President to serve as Under Secretary for Me-
morial Affairs in the United States Department of Veterans Affairs. I am thrilled
to be sitting, after all these years of working in this room, on this side of the table.
I am more than a little humbled.

Before I get into the substance of my statement, there are some people—people
who are responsible for me being here—that I need to publicly thank. First, allow
me to express my gratitude to the President of the United States, the Honorable
George W. Bush, for nominating me to serve in this high position. Let me also thank
VA Secretary Jim Nicholson for recommending my candidacy to the President. In
addition, I need to express my gratitude to two senior VA officials, Deputy Secretary
Gordon Mansfield and Secretary Nicholson’s Chief of Staff, General Mick
Kicklighter; without the support of these two distinguished men, I would not be
here this morning. I am also indebted to former VA officials who I count as friends
(most particularly, to former Secretary of Veterans Affairs Tony Principi; to former
Under Secretary for Memorial Affairs, General Jack Nicholson; and to my boss at
VA some years ago, former Assistant General Counsel, Audley Hendricks. I have
been honored with the support of the senior Republican Member of this Committee,
Senator Arlen Specter. It is he who bestowed upon me the privilege of serving as
Chief Counsel and Staff Director of this Committee during his chairmanship. And
it is he who first urged the President to consider my qualifications for a senior ap-
pointment in this Administration.

Finally, Mr. Chairman, I know it is customary for nominees to thank their
spouses, children, and other family members at this point in the proceedings. Mr.
Chairman, my wife, Vivian, is not able to be here today, but she certainly would
be here if she could be here. She has supported my career at every step of the way,
but that is a minor reason for my devotion to her. I am most indebted to her for
my daughter, Jackie, and my son, Peter. They are here this morning. If I may, Mr.
Chairman, I would like to introduce them to the Committee.

Mr. Chairman, I am here this morning to ask that this Committee recommend
my confirmation to the Senate as a whole. My qualifications for service in an ap-
pointed position at VA stem greatly, but not entirely, from my service to veterans
right here in this suite of offices. Here, and also as an attorney in the health care
practice group at VA, I learned many substantive issues relating to law and policy
that affect veterans and their survivors. But I learned more. I learned how to be
a team member and a team builder. I learned the importance of garnering support
across the political spectrum. I learned that one must earn the trust of veterans and
their representatives, the veterans service organizations, and also that that trust is
earnable, even by those who, at times, have to say “no” so long as there is common
agreement on the fundamental worthiness of veterans to the Nation’s respect and
gratitude. In short, I think I learned how to get things done in Washington, and
more importantly, how to identify the things that ought to get done in Washington.

These are the lessons I will take to the VA, if I am confirmed. And there are
many things, concrete things, that I intend to get done in the relatively short period
of time that will be available to me if I am confirmed. First and foremost, there are
11 new cemeteries in various stages of development that I intend to get fully opened
and operating before I leave VA—in Atlanta; in Detroit; in Miami; in Pittsburgh;
in Sacramento; in Bakersfield; in Birmingham, Alabama; in Greenville/Columbia,
South Carolina; in Jacksonville; in Philadelphia; and in Sarasota. I intend to find
ways to enhance the VA’s State Cemetery Grant Program so that veterans in less
densely populated areas might better be able to gain access to burial among com-
rades in a place of honor. I hope to re-energize VA’s National Shrine Commitment
program so that veterans cemeteries might truly be monuments to the men and
women who have served. And I intend to leave the National Cemetery Administra-
tion with a plan to meet the burial needs of my generation, and with a committed,
enthusiastic, well-trained, and diverse workforce. It is to the accomplishment of
these goals that I intend to devote my energies and talents if I am confirmed.

Mr. Chairman, I do not believe in fixing that which is not broken. I know very
well from personal experience how committed, sensitive, and responsive the employ-
ees of the National Cemetery Administration are. It’s worth saying over and over
again that the National Cemetery Administration recently earned the highest cus-
tomer satisfaction scores ever awarded to any organization, public or private. My
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mission, then, will not be to change the National Cemetery Administration. It
doesn’t need changing. It will be to channel the exceptional capabilities and devotion
of NCA staff to satisfy evolving needs while continuing to meet the superior stand-
ard that it has set for itself. And while I know that I am lucky, extraordinarily
lucky, to have the potential opportunity to lead such a class organization, I also
know that leading the Nation’s recognized leader in customer service will be a per-
sonal challenge of the greatest magnitude. I gain confidence from the fact that I
have experience in leading a smaller, but no less elite, staff (the staff of this Com-
mittee). If I have earned their trust and confidence, and I think I have, I think I
will have a good shot of earning the trust and confidence of the National Cemetery
Administration’s workforce and, most importantly, the veterans and survivors that
they serve. I give you my solemn commitment that, if my nomination is approved
by the Committee and by the Senate, I will work tirelessly to earn that trust and
confidence. The President, the Committee, and the Nation’s veterans deserve no
less.

Mr. Chairman, Ranking Member Akaka, and Members of the Committee, I would
be pleased to respond to your questions.



13

QUESTIONAIRE FOR PRESIDENTIAL NOMINEES

PART I: ALL THE INFORMATION IN THIS PART WILL BE MADE PUBLIC

1. Name: Tuerk . William .
(LAST) (FIRST) (OTHER)
2, Present Address: __4512 Demby Drive Fairfax ‘Virginia 22032
j (CITY) (STATE)  (ZIP CODE)

3. Position to which nominated: Under Secretary for Memorial Affairs, Department of Veterans Affairs

4. Date of nomination: July 29, 2005

5. Date of birth:_08 12 1949 6. Place of birth: _Peoria, lllinois
(DAY) (MONTH) (YEAR) j
7. Marital Status: _Married - 8. Full name of spouse: ‘ Vivian Chapin-Tuerk

9. Names and ages .
of children Jacquelyn C. Tuerk —~ 37

Peter W. Tuerk — 33

10: Education: institution Dates Degrees Dates of
(including city and State) attended received degrees

Bergan High School
Peoria, lilinois 1963 - 1967 Diploma May 1967
University of Notre Dame ’
Notre Dame, Indiana 1967 - 1971 A.B. May 23, 1971
George Washington University
Washington, DC 1974 - 1975 None
George Washington University :
Washington, DC - 1975 - 1978 J.D. May 21, 1978

11. Honors and
awards: List below all scholarships, fellowships, honorary degrees, military medals, honorary society

memberships, and any other special recognitions for outstanding service or achievement.

National Defense Medal, United States Army, 1971
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12. Memberships List below all memberships and offices held in professional, fraternal, business,
scholarly, civic, charitable, and other organizations for the last 5 years and any other
prior memberships or offices you consider relevant

Organization Office held " Dates
(ifany)
Holy Spirit Roman Cath.

Church, Annandale, VA ) 1984 - present
St. George Gr. Orthodox

Church, Bethesda, MD 1980 - present
Federal Bar Association,

Washington, DC 1998 - present
Republican Nat'l Lawyers

Association, Wash., DC 1999 - present
Ethics Committee, Fairfax

Hospital, Fairfax, VA 1986 — present

13. Employment

record:  List below all employment (except military service) since your 21% birthday, including the title

.or description of job, name of employer, location of work, and inciusive dates of employment.

8/71~_9/71; Peoria Park District, Madison Golf Course — Grounds Crew

5/74 — 10/74; _Rex Liquor Store, Washington, DG ~ Salés Clerk

10/74 — 1/78: U.S. Treasury Department. Washington. DC — Research Assistant,

6/76 — 9/76: Washington Experts Limited — Writer, Editor

8/77 - 4/85; Cotten, Day & Doyle, Washington, DC -~ Law Clerk (1977 - 1978):
Associate (1978 — 1981); Equity Partner (1982 — 1985).

6/85 — 8/91; Department of Veterans Affairs. Office of the General Counsel —

General Attorney.

8/91 — present: United States Senate, Committee on Veterans Affairs — Republican
General Counsel (1991 — 1999); Republican Chief Counsel/Staff Director
(1999~ 2005); Republican Chief Counsel (2005 — present)
14. Military

service:  List below all military service (including reserve components and National Guard or Air
National Guard), with inclusive dates of service, rank, permanent duty stations and units of
assignment, tities, descriptions of assignments, and type of discharge.

11/04/1971 — 11/03/1973: United States Army —

Basic Training, Ft. Lewis, WA, (11/71 — 1/72);

Military Police School, Ft. Gordon, GA (1/72 — 5/72):

Military Policemaﬁ, U.S. Army Confinement Facility, Mannheim, Federal
. Republic of Germany, Honorable Dischérge at rank of SP-4
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15. Government i
record:  List any advisory, consultative, honorary, or other part-time service or positions with Federal,
State, or local governments other than those listed above.

None.

16. Published
writings:  List the titles, publishers, and dates of books, articles, reports, or other published materials
you have written.

See Attachment A,

17. Pulitical affiliations
and activities: (a) List all memberships and offices held in and financial contributions and services
rendered to any political party or election committee during the last 10 years.

See Attachment B.

(b) List alf elective pubiic offices for which you have been a candidate and the month and
year of each election involved.

None,




18. Future
employment
" relationships:

19. Potential
conflicts
of interest:
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{a) State whether you will sever all connections with your present employer, business
firm, association, or organization if you are confirmed by the Senate.

| will.

{b) State whether you have any plans after completing Government service fo resume
employment, affiliation, or practice with your previous employer, business firm,
association, or organization.

I do not.

(c) What commitments, if any, have been made to you for employment after you leave
Federal service?

None.

(d) {Iif appointed for a term of specified duration) Do you intend to serve the full term
for which you have been appointed?

N/A

(e) (If appointed for an indefinite period) Do you intend to serve until the next Presidential
election?

Yes.

(a) Describe any financial arrangements, deferred compensation agreements, or other
continuing financial, business, or professional dealings which you have with business
associates, clients, or customers who will be affected by policies which you will
influence in the position to which you have been nominated.

None.

(b} List any investments, obligations, liabilities, or other financial relationships which
constitute potential conflicts of interest with the position to which you have been

nominated.

None.




20. Testifying
before the
Congress:
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(c) Describe any business relationship, dealing, or financial transaction which you have
had during the last 5 years, whether for yourself, on behalf of a client, or acting as an
agent, that constitutes a potential conflict of interest with the position to which you

have been nominated.

None.

(d) Describe any lobbying activity during the past 10 years in which you have engaged for
the purpose of directly or indirectly influencing the passage, defeat, or modification of
any Federal legislation or for the purpose of affecting the administration and execution

of Federal faw or policy.

None.

(e) Explain how you will resolve any potential conflict of interest that may be disclosed by
your responses to the above items. (Please provide a copy of any trust or cther
agreements involved.) .

N/A

(a) Do you agree to appear and testify before any duly constituted committee of the
Congress upon the request of such committee?

l do.

(b) Do you agree to provide such information as is requested by such a committee?

lido.
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ATTACHMENT A
PUBLISHED WRITINGS

"VA Patients' Self-Determination Rights: Impact of the Cruzan Decision on VA Policy
Options," National Center for Clinical Ethics Quarterly, Vol. 3, No. 3.

"Cruzan v. Harmon: The Projected Impact of Pending Supreme Court Litigation on
Withdrawal of Life-Sustaining Treatment,” National Center for Clinical Ethics Quarterly,

Vol. 3, No. 1.
"Evolving Federal Law on the 'Right to Die'," National Center for Clinical Ethics Quarterly,

Vol.2,No. 1.
"Tune v. Walter Reed Army Medical Center: Onto a 'Natural Death' Slippery Slope?",

Federal Practitioner (Cahners Pub. Co.), March 1987.



19

‘William F. Tuerk, JD

Tune v. Walter Reed Army Medical Center:
onto a slippery slope?

In Tune v. Walter
Reed Army Medical
Center, 602 F. Supp.
1452(D.D.C. 1985),a
federal court held, in
a case of first impres-
sion,! that competent
patients in federal

T

health care facilities “‘have the right to
determine for themselves whether to ai-
low their lives to be prolonged by artifi-

Iyt 4

which Tuzne emerged aids in understand-
ing what Tune did—and did not—say.
More important, the evolution of state
law serves as an indicator of where Tune
might lead. State court rulings have
weakened legal barriers to at least *‘pas-

cludes the right ‘‘to be free from noncon-
sensual invasions of bodily integrity,”™* .

Only New York has expressly declined
to find a constitutional basis for the exer-
cise of patient choice in the “natural
death” context. The Storar case® held
that a c -law basis exists

sive’”” forms of suicide and euth to
the point of near insignificance. At the
same time, state courts have eroded the

cial means, 1 the right to d
the cessation of life support once be-
gun.” (Id. at 1456.) So holding, the court
authorized the removal of a respirator,
the Army’s policy to the contrary and ob-
jections notwithstanding.

The Tune decision, of itself, is not a
“‘breakthrough’; its plaintiff was a com-
petent adult—a fact which, most legal
and medical authorities would agree,
rendered her claim to ““self-determina-
tion" relatively noncontroversial, partic-
ularly as it concerned the withdrawal of
an ““extraordinary’’ treatment modality.
Clearly, however, Turie represents the tip
of alegal iceberg which is yet to be uncov-
ered as a matter of federal law. In the ab<
sence of federal policy-making which
gives force to “patients’ rights” in this
context, federal courts. will surely be
called upon at some point to address, in
the words of the Tune decision, “‘the dif-
ficult issues presented when the patient is
comatose or otherwise incompetent, and
a ‘substituted judgment’ must be made.”’
(Jd; at 1454.)

A reading of Tune against the back-
drop of state court precedent, on which
Tune relied heavily, suggests that princi-
ples which have evolved in the state
courts might be embraced at the federal
level when controversies dictating con-
sideration of the issues arise. Certainly,
an appreciation of the legal context (as
established by the state courts) from

Tune represents the tip

of a legal iceberg which is
yet to be uncovered as a
matter of federal law

authority of physicians and administra-
tors to establish policies restraining the
exercise of the “‘right to die,”” even by
nonterminal and incompetent patients,
in institutions that are entrusted to their
management.

State court rulings

The source of the patient’s “right to
die.”” The seminal case which defined the
substantive right of patients to a ‘‘natu-
ral death®” was the Karen Ann Quinlan
case.? Quinlan ruled that ‘‘natural

- death” issues fail within the scope of an

unwritten and “prenumbral™ right to
privacy, which is protected by the U.S.
Constitution. Numerous cases have fol-
lowed suit, although some (including a
subsequent decision by the court that
ruled in Quinlan’} have. cited an addi-

tional, and alternate, basis for the exer- .

cise of patient choice: the common-law
right to “‘self-determination,” which in-

for the *‘right to die,” analysis of the
constitutional issues is unnecessary.

The extension of competents’ rights to
thé incompetent. Cases dating at least as
far back as the Schloendorff decision in

- 1914 have stood for the proposition that

competent patients have ultimate deci-
sion-making authority in matters per-
taining to medical care. Quinfan and
Saikewicz extended that right, in the
“natural death’’ context, to incompetent
persons by permitting surrogate deci-
sion-making on behalf of such patients.
Much debate on the issue of who is the
proper surrogate—family members or -
courts of law, but not physicians—~has
ensued.” Nonetheless, legal consensus ré-
flects the idea that incompetent patients
enjoy the same rights as do competent
ones. (See, ¢.g., Colyer at 1744.)

Courts (and, to a limited extent, legis-
latures) have resorted to a number of de-
vices- to recognize the incompetent pa-
tient’s will regarding treatment questions
and, thus, to effect his or her “‘right to
die.”* Ideally, the patient will have ex-
pressed his or her views on the topic
through a “living will,” or at least by
means of thoughtful, solemn, oral com-
munication. Often; however, no reliable
indicator of the patient’s wishes exists.
Two options are then available: to main-
tain treatment even when such a courseis
deemed repugnant; or to resort to deci-
sion-making by a surrogate. Whether |
they be courts, guardians, or family
members, surrogates are generally bound
by available indications of what the pa-
¢tient would want. When a currently in-
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competent patient was previously unable
(or unwilling) to formulate or express
such views, surrogates must be gnided by
their own conception of what course is.in
the patient’s ‘“best interests.” (See, e.g.,
Coriroy.) .

When may the “‘right to die’” be exer-
cised? No person’s rights are absolute;

they must bow to the dictates of an or~

derly society. In “‘natural death” cases,
state courts have indicated that the
“right to die’” may be exercised only
when various governmental interests are
insufficient to override individual choice
(as expressed personally or through a sur-
rogate). In theory, four governmental in-
terests—the government’s interests in
preserving life; in preventing suicide; in
safeguarding the ethics and integrity of
the medical profession; and in protecting
innocent third parties from harm—may
have overriding effect. In practice, none
has generally preemptive impact. .
Quinlan- established that when three
factors are present--coma, a terminal

nity. In the face of arguments (and
tower-court precedent) that to so rule
would constitute state-authorized suicide
and a total disregard for the govern-
ment’s interest in préserving respect for
the sanctity of life, Conroy and other de-
cisions® have held that nourishment and
hydration may be withheld or with-
drawn; at least one case has ruled that
medication may also be withheld. 1 If, in-
deed, any element of Quinlan’s calculus
continués to be valid, would this not
mean that a terminal prognosis s still re-
quired before the individual’s constitu-
tional rights will supersede potentiaity

No person’s rights are
absolute; they must bow
to the dictates of an :
orderly society

prognosis, and ‘‘invast tr

and no harm will be suffered by innocent
third parties (e.g., the patient’s minor
children), the right of privacy will protect
the patient’s right to decline, or order the
withdrawal of, the “invasive’” treatment
in question. Subsequent rulings by the
Quinlan court in Conroy, and by other
courts,’ have firmly established that the
presence of coma (or a chronic vegetative
state) is not a prerequisite to the exercise

preemptive governmental interests?

1t is possible that a terminal prognosis
is still required in New Jersey, the state in
which Quinlan was decided, although the
facts (if not the terminology) in Conroy
raise considerable doubt. In any case, 2
requirement of terminal prognosis has
been abandoned by recent cases in Mas-

of choice by i p patients acting
through surrogates. Thus, Quinlan
wonld suggest that a terminal prognosis

is required and, even then, only “inva-

_sive” treatment may be withheld or with-
drawn.

Decisions rendered subsequent to
Quinian, however, have revealed that
““invasiveness® is not a crucial issue—at
least if the term is construed to imply ag-
gravation, discomfort, or inherent indig-

} ts and California.

The Bouvia decision,’ which dealt
with the question of whether a nontermi-
nal and competent patient could order
the removal of hydration and nourish-
‘ment, speaks for itself: “‘[A] patient has
the right to refuse anzy medical treatment
or medical service. . . . This right exists
even if its exercise creates a ‘life-threaten-
ing condition.’ ** (Bouvia at 300 [empha-
sis added].)

Brophy? extended the substance of
Bouvia to situdtions involving nonterrmi-
nal, incompefent patients by affirming a
“‘substituted judgment’’ which, al-
though based on the court’s finding of
the patient’s viewpoint, was rendered for
the nonterminal incompetent patient.
Cases such as Conroy show that no legal
impediment blocks nonsubjective ‘“best

" interests™ decision-making for incompe-

tent persons whose views on the subject
of “natural death’” are unknown. To put
it- another way, state precedent would
now appear to sanction a surrogate’s de-
cision to withhold or withdraw treat-
ments like nourishment, hydration, and
medication based entirely on the surro-
gate’s own view of what is ““best” for the
patient-~even when the patient is not ter-
minal. If such is the case, it must be con-

- cluded that governmental interests in

preserving life and preventing suicide are
nonoperative in the “‘natural death”
context.

Tt might be argued that the governmen-
tal interest in preserving.the integrity and
ethics of the miedical profession persists
to block unfettered patient or surrogate
autonomy over treatment decisions. Af-
ter all, Brophy stated that although a pa-
tient or surrogate has the right to order
the removal of hydration, or nourish-
ment, medical staff could not, over its’
moral or ethical objections, be compelled
to accede to that right by participating in
the withholding of food and: water. As
was ruled by Bouviaz, however, the exer-
cise of the patient’s ““right to die” is not
subject to the *“veto’” of the medical pro-
fession; the hospital in question was'thus
ordered to withdraw unwanted treat-
ment. Similarly, in the Bartling case, a
“Christian, pro-life [Adventist] hospi-
tal” was ordered to cease life support de-
spite.its professed religions objections.
Suffice it-to say that this nation’s juris-
prudential history demonstrates little tol-
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erance for any person’s obstruction, no
matter how well-intentioned or how
deeply rooted in moral, religious, orethi-
cal belief, to the actnal exercise by an-
other of his or her constitutional rights.

Tune revisited

The source of the federal patient’s ““right
to die.”* Like the Storar decision (and un-
like the remainder of the state cases dis-
cussed above), Tune declined to rule that
the fedéral patient’s “‘rightto die’’ hasits
source in the U.S. Constitution. While
Tunedid find some constitutional under-
pinping for such a right in analogous
cases dealing with the rights of mental
patients to resist the forcible administra-
tion of antipsychotic drugs, it ultimately

settled on a “‘common-law’ approach.

The court stated as follows:

{11t is now a well-established ruile
of general law, as binding upon the
government as it is on the medical

* profession at large, that it is the pa-
tient, not the physician, who ulti-
mately .decides if treatment—any
treatment—is to. be given at -
all. . . . [A] competent, mature pa-
tient has the right to be fully in-
.formed of the possible consequences
of a course of treatment before he
permits the medical ministrations to
begin, and . . . attending physi-
cians are in breach of duty to the pa-
tient if they initiate treatment with-
out the patient’s informed consent.
The rule has never been qualified in
its application by either the nature
or purpose of the treatment or the
gravity of the consequences of ac-
ceding to or foregoing it. And at
Jeast one corollary pertinent here is
necessarily implicit in it: such a pa-
tient . . . has the right to insist that
treatment be halted. .-. . (Tune at
1455 [citation omitted}.)

The extension of competents’ rights to
the incompetent. As is noted above,
Tune did not have to face the issue of
whiether, and when, the rights of compe-
tent patients should be extended to thein-
competent. Thus, no federal precedent
currently exists on the issue of whether
incompetent patients have a *‘Tight to
die.”* However, the Tune court’s search
for federal case precedent to guide it
would appear to indicdte that when the
issueisraised, federal courts will find not
only that such a right exists, but also that
it may be exercised through surrogate de-
cision-making. For supportive federal
precedent already exists. ’

dent that a person who is by defini~
tion incompetent will not reaily be
able to ‘“make” these decisions on
his own. But this simply means that
someone else acting in the patient's
best interests will have to make the
decision for him. (/d. at 1466.)

When may the federal patient’s “right
to die*” be exercised? Tune held only that
“‘competent, adult patients . . . withter-
minal ilinesses and in the circumstances
presented here have the right to deter-
mine for themselves whether to allow
their lives to be prolonged by artificial
means.’’ (Tune at 1456.) Obviously, the
decision is narrow in scope—particularly
if it is viewed in the context of the state
rulings di d above. The patient

No federal precedent
currently exists on the
issue of whether

" incompetent patients

have a “right to die”

Lojuk v. Quandt, 706 F.2d 1456 (7th
Cir. 1983), took up the issue of whether
an incompetent patient in a VA facility
could be subjected to electroconvuisive
therapy without his consent, and over the
objections of his family. The court stated-
as follows:

This case . . . involves an incom-
petent patient. However, a patient’s
incompetency should not deprive
him of a liberty interest in ‘“mak-
ing” treatment decisions. Such a
rule would have the absurd resuit of
granting less protection to those in-
competent patients who are in
greater need df it. It is of course evi-

must not only be competent. for Tune to
apply, but must, as well, bé terminal and
faced with imminent death. Tune’sappli-
cation would also appear to be limited to
cases where the withdrawal or withhold-
ing of “extraordinary” treatment mo-
dalities—and, perhaps, other forms of
“invasive®’ treatment—is envisioned.

Ture’s weighing of potentially pre-
emptive governmental interests is some-
what perfunctory. Nonetheless, it is re-
vealing. Most significantly, Tune
considers only those governmental inter-
ests (discussed above) that fiad been iden-
tified by leading state cases, and dis-
cusses them on the same terms as those
precedents, Like many state cases, Tune
dismisses the suicide, ethics, and third
party concérns with minimal discussion,
ruling in a footnote as follows:

The prevention of suicide is not
involved when permission is not be-
ing sought to terminate a healthy life
by artificial, self-induced means,
but merely to allow nature to takeits
course. Consideration of the rights
of innocent third parties is generally
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limited to situations in which the in-
terests of the patient’s dependents
may be adversely affected. And
medical ethics incorporates the du-
ties owed the patients, including,
among others, administering treat-
ment only with consent in the case of
acompetent adult, (Tuneat 1455 [ci-
tation omitted].)

It then concludes that “socicty*s con-
cern for the preservation of human life”
is ““the only [interest] .. . [which] is im-
plicated‘to any significant extent here.””
(/d.) But while that interest may be “im-

plicated,”” Tune concludes that it is not

preemptive:

While preservation of life . . . is
no doubt a transcendent goal for
any society which values human life, .

close to sanctioning even “active” forms
of eutt ia and suicid d d:
ing that hospitals “assist” in the accom-
plishiment of those acts. See Bouvia v.
Superior Court, supra at 307 (Roth con-
curring):

Elizabeth apparently has made a
conscious and informed choice that
she prefers death to continued exis-
tence. . . . I believe she has an abso-
lute right to effectuate that decision.
This state and the medical profes-
sion . . . should be ... assisting
her to die with ease and dignity. The
fact that she is forced to suffer the

w

might take on the proper resting place of
federal law on this issue, the democratic
process ought not to be feared—and
ought not to fear the issue.
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Evolving Federal Law on the
"Right to Die"

by Wiiliam F. Tuerk

introduction

Readersof thisnewsletter are familiarwith the evolution
of State law over the years on “rightto die™ issues, Only
recently, however, lias Federal law on the subject begun
to emerge—without the “fanfare” which accompanied
groundbreaking State precedents. This article outlines
still-developing federal law on the subject.

Background

“Perspective on the development of Federal “natural
‘death™ law is gained by an appreciation of ground
already covered by State courts: To summmarize, State
courts faced with “right to die” issues have generally
tuled as follows:

“Ordinary™ and “disproportionate™ treatment re-
gimes are subject to the patient’s right to informed
consent; -

Treatment must therefore be withdrawn, even if
death will ensue, when the patient withdraws
consent (so long as no harm to innocent third
parties, e.g., dependent children, is caused);
Incompetent patients may exercise the right to
decline “life-sustaining” treatment through a
“living will” or similar anticipatory writing;

A “surrogate” may exercise that right on behalf of
the incompetent patient in the absence of such a
writing;

Courts will approve “surrogate” decisionmaking
when there is clear and convincing evidence of the
patient’s own subjective wishes; and

Courts in some States will approve “surrogate”
decisionmaking, even in the absence of such evi~

°

dence, based on an assessment of the patient’s
“best interests.” See, ¢.g., Inre Conroy, 486 A.2d
1209, 1231-2 (N.J. 1985); Barber v. Superior
Court, 195 Cal. Rptr. 484, 493 (1983). But see
Cruzanv. Harmon, 760 S.W.2d 408 (Mo. 1988); In
re O’ Connor, 534 N.Y.S.2d 886, 531 N.E.2d 607
(1988).
Due, at least in part, to advancements in State law
relatve to Federal law, the VA has elected (exceptinthe
“DNR” context) to follow State law in situations involv-
ing the withholding or withdrawal of “life-sustaining
procedures.” See DM&S Circular 10-87-74 (July 28,
1987). The Congress, however, has not defined VA
patients’ “self-determination” rights in terms of State
law. 38 U.S.C. § 4131 instructs VA to “prescribe regu-
lations.. . toensure that . . . all patient care [is] .. . carried
out only with the full and informed consent of the patient
.. . or, in appropriate cases, a representative thereof.”
That universal statutory directive, coupled with the
constitutional principle that States have no authority
over “Federal enclaves,” frees the VA to adopt system-
wide “patural death”™ policies. Federal Jaw has now
emerged to guide such an-endeavor.

Discussion

Three Federal cases are now available to guide VA
policymaking. They are:

Tune v. Walter Reed Army Medical Center, 602
F.Supp. 1452 (D.D.C. 1985);

Newman v. William Beaumont Army Medical

Center, No. EP-86-CA-276 (W.D. Tex. October

30, 1986) (order denying declaratory and injunc-
tive relief and dismissing complaint); and }

»  Gray v. Romeo, 697 F. Supp. 580 (D.R.L 1988).
Viewed as é“package,” these cases are consistent with
previously-identified trends in State law (exceptthe |

.
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still-controversial issue of decisionmaking on the basis
 of the patient's "best interests” has not yet been ad-
dressed).

Tune v. Walter Reed Army Medical Center, supra, was

the first case which articulated a Federal patient’s “right
to die.” Tn Tune, an Army hospital refused to accede
to'the request of a competent patient with terminal
adenocarcinoma of the pericardium that a respirator be
withdrawn. In so refusing, the Army stated that, under
its policies, patients could decline the initiation of “life
support,” but that once such therapy was initiated itcould
not, and would not, be discontinued. The District Court -
found these policies to be unlawful and ordered termina-
tion of the respirator, ruling that competent, terminal,
adult patients in Federal health care facilities “have the
right to determine for themselves whiether to allow their
 lives to be prolonged by artificial means, including the
right to demand the cessation of life support once be-
gun.” Id. at 1456. In so ruling, the court reasoned that,
in such cases, the Government’s interest in “maintaining
life”is outweighed by the individual’s rightto determine
his or her own medical destiny, and held thatthe patient’s
right to “insist that treatment be halted once he is folly
informed of the consequences and does not wish to incur
themy” must be honored irrespective of “the nature or
purpose of the treatment, or the gravity of the conse-
quencesof.. . foregoingit.” Id. at 1455. The Tunecourt,
‘| however, expressly disclaimed treatment of “the diffi-
cult issues presented when the patient is comatose or
otherwise incompetent, and a 'substituted judgment’
must be made.” Id. at 1454. Such a “difficult” case first
arose in Newman.

In Newman v. William Beaumont Army Medical

Center, supra, the court considered Army policies
adopted in the wake of Tune—but which went beyond
Tune into the “difficult” area of “surrogate” decision-
making on behalf of incompetent patients. By the time
Newman arose, Army regulations authorized the with-
drawal of “life-sustaining procedures” from incompe-
tent patients under the “doctrine” of substituted judg-
ment. Thatis, Army policies permitted the withdrawal
of such treatment in circumstances which indicate that
the patient, if competent, would request such action. The -
court was faced with applying that policy to a situation
in which the Army refused to honor the request of 2 co-
matose patient’s spouse (and court-appointed guardian)
that nasogastric nutrition and hydration be withdrawn.

The Newman court declined to order the withdrawal-of
nasogastric sustenance, finding that the only available!
evidence of the patient’s wishes—a single past statél_{

ment that the patient would not want to be “main-|
tained” on “life-support equipment™—was “insuffi-
cient to prove” that the patient would refuse nutrition
and hydration. Slip op. at 8. Notably, however, the

court stated no objection to the *“surrogate’s” conten-
tion- that sustenance could be withheld under the|
Army’s “life-sustaining procedures” rubric. Neither
did it find that State law (which barred the withholding
of “life-sustaining procedures” from non-terminal
patients) was applicable. To the contrary, Newman
tuled that State law was preempted and, thus, did not
govern the policies of “a federal facility ander the
exclusive jurisdiction of the Department of the Army.”
Slip op. at 2.

Gray v. Romeo, supra, went a giant step further. Asinj.
Newman, the patient in question was in a persistent
vegetative state, but was not texminal, Moreover, the
treatment under consideration by the Gray court, asin
Newman, was sustenance (though, in Gray, nutrition
and hydration were being supplied via a surgically-
implanted “G-tube.™) Unlike the Newman courf
however, the Gray court was presented with evidence
of the patient’s specific prior statements that she would
decline “artificial feeding” were she ever to be
jrreversibly comatose. Armed with these facts, the
courtreached 4 different result than in Newman, ruling
as follows:

« A patient has a constitutional right to “control
medical decisions affecting one’s body,” Id. at
584;

« That right extends to “extreme”—i.e., life and
death—situations, Id. at 586;

o Thatright extends to decisionmaking involving
the subsequent cessation, as well as the initial
declining, of treatment, Id. at 588;

+ That right extends to decisionmaking involving
“artificial feeding,” as well as other “life sup-
port” measures, [d. at 586;

« Incompetent patients possess the full “panoply” |’
of constitutional rights enjoyed by the compe-
tent, including the right to decline, or order the
cessation of, "life-sustaining" medical treatmen,..
Id. at 587; .
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The constitutional right to decline “life-sustain-
ing" treatment supercedes the Government’s in-
terest in the “"preservation of life"—at least in
‘cases where the incompetent patient’s actual
wishes are known and, thus, no Governmental
interest in protecting potentially victimized per-
sons from harm arises, Id. at 589, compare Cruzan
v. Harmon, supra; and

Providers who do not issue advance notice of
policies inconsistent with the foregoing rights
will be required to accede to patient desires in
cases where a patient transfer cannot be affected,
Id. at 591.

Conciusion

The foregoing decisions were issued by U.S. District
Courts, not Federal Courts.of Appeal. Thus, they are
not binding in a precedential sense. Tune and Gray,
however, are well reasoned opinions which are solidly
grounded in parallel State, and analogous Federal,
precedent. See, €.g., Lojuk v. Quandt, 706 F.2d 1456
(7th Cir. 1983) (“[A] patieni’s incompetency should
not deprive him of a liberty interest in ‘'making' treat-
“ment decisions [concerning the provision of electro-
-éonvulsive therapy by the VA]. .. [Tlhis simply means
that someone else acting in the patient’s best interest
will have to make the decision for him.”) Accordingly,
these cases are, at minimum, reliable guides to the
proper direction of Federal policymaking.
As is noted above, current VA policy specifies that
individual medical centers will follow State “patural
death” law. When this policy was adopted, no Federal
law on the subject of “natural death” existed. Thus, the
VA’s stance on the issue was thoronghly understand-
able. Unfortunately, however, many States still haveno
legal precedents which govern these thorny issues.
Indeed, many States have not even formally recognized
the validity of “living wills.” Thus, patients within
VA’s unitary health care systern are treated disparately
as a consequence of geographic accident. More impor-
tantly, VA’s policy of following State law, which was

Please write or call us with
‘comments or items of interest.

intended to advance patients’ rights, has the contraty
resultof retarding the recognition of rights, such as those
specified in Gray, in States where the law remains
unclear orundeveloped. The Tune, Newman, and Gray
cases—and the statutory directive that the VA recognize
the informed consent rights of all patents—support
rectification of this anomaly through the adoption of a
single VA “natural death” policy, to be applied on a
system-wide basis.

Mr. Tuerk is an attorney in the Office of the General
Counsel, VA Central Office.

ANNOUNCEMENTS

March 27-29 The National Health Council’s 36th
National Health Forum is presenting a program entitled
“Healing Encounters: Patient-Provider Collaboration.”
For further information, contact National Health Coun-
cil, 622 Third Avenue, New York, NY 10017-6765,
(212)972-2700.

April 5-6 A Cleveland RMEC sponsored program en-
titled, "Legal Ethical Issues in the Health Care Setting”
is being held at the Cleveland RMEC, 10000 Brecksville
Road, Brecksville, OH. For more information contact:
Carolyn Amy, Cleveland/RMEC, Brecksville, OH,
FTS 290-6630.

April 6 The Spring Institate for Medical District 6
Chaplains is sponsoring a seminar on ethical issues. It
is being hosted by the VAMC, Martinsburg, W. VA, all
VA employees are welcome to attend. For further infor-
mation contact: Chaplain Chester Johnston, VAMC,
Martinsburg, W.VA, FTS 940-3300.

April 7 The Mercy College Institute for the Study of
Ethics will sponsor a Teaching of Ethics Conference.
The conference will address theory and methods with
workshops devoted to practical applications in the class-
room. For more information contact: Dr. Nancy Ben-
son, Mercy College, Dobbs Ferry, NY; (914) 693-4500.

April 14-16 .The 1989 annual conference of the Asso-
ciation for Death Education and Counseling on Deathin
the Public Scene: Facing the 1990°s, will be held at the
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CRUZAM v, HABMON:

The Projected impact of Pending Supreme
Court Litigation on Withdrawal of Life-
Susizining Treatment

by Wiltiam ¥. Tuerk, J.D.

I. Introduction
Recent commentary in the popular press, and
even in professional journals, misperceives the funda-
imental issue at stake in Cruzan v. Harmon, 760 S.W.2d
408 (Mo. 1988), cert. granted, 109 S.Ct. 3240, 106
1..Ed.2d 587 (1989). In Cruzan, the Missouri Supreme
Court refused to permit the withdrawal of nutrition and
{ydration from a patient who is in a “persistent vegeta-
rt:ive state, " and who, in the Missouri Supreme Court’s
estimation, did not leave "clear and convincing evi-
dence"” of her personal treatment wishes prior to lapsing
irreversibly into incapacity. Commentators have argued
that Cruzan defies precedents established in other States
(except New York), and that it represents an "unenlight-
ened" view of the privacy and self-determination rights
of incapacitated patients. Both assertions are correct. At
this stage, however, such arguments are almost entirely
academic since the issue before the U.S. Supreme Court
is not whether Cruzan is. "good” law, or whether it
reflects sound moral, ethical, social, medical, orresource
allocation policy. Theissue before the Supreme Court is
whether Missousi has the power to limit surrogate déci-
sionmaking as it has. The U.S. Supreme Court may
conclude that Missouri lacks that power only if it finds
that the U.S. Constitution compels such a ruling. It is
highly unlikely that the Court will so rule. Much more
likely, the U.S. Supreme Court will defer to the States.
Such deference. tp State power, however, would not
" ean that the States, or VA, would be required to adopt
Missouri’s limitations. To the contrary, a defevential
ruling would signal that the States, and VA, are free t0

adop} differentrules, including those which would allow
nutrition and hydration to be withdrawn in cases like
Nancy Cruzan’s. :

1. Medical Background

Nancy Cruzan is a 32 year old woman who is
under the care of a State institution in Missouri and who,
due torespiratory arrest sustained as a consequence of an
automobile accident in 1983, suffered a loss of oxygen
to the brain (hypoxia-ischemia) for a time which can
now, retrospectively, be fixed at period of six to twenty
minutes. Paramedics revived Ms. Cruzan at the scene of
the accident, and she continues to this day to breathe
spontaneously—i.e., without the assistance of a respira-
tor. She has, however, never regained consciousness,
and is diagnosed as being in a "persistent vegetative
state” (PVS). '

The nature of PVS is best understood when one
appreciates the functions of the "upper” and "lower”
parts of the brain, and the ability of cells in those parts of
the brain to survive aninterruption in oxygen flow. Cells
in the cerebral hemispheres, the "upper” area of the brain
which controls conscious functioning (thought, emo-
tion, sensation, etc.), are irretrievably lost if they are
deprived of oxygen for more than approximately six
minutes. By contrast, cellsin the brain stem, the "lower™
area of the brain which controls unconscious “vegeta-
tive" activity (breathing, heartbeat, kidney function,
etc.), can survive oxygen loss for 15-20 minutes. Per-
sons who are deprived of oxygen for, e.g., 30 minutes
irretrievably lose all brain function; they are dead.
However, persons who suffer hypoxia-ischemia for,
¢.g., 15 minutes will have permanently lost all cerebral
functioning, but if they are revived, they may regain the
ability to maintain "vegetative" functions controlled by
the brain stem, even without mechanical support.

Such persons are either comatose (a sleep-like
state) or i a “persistent vegetative state” depending on
the degree of brain stem damage. PVS and comatose
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patients both lack conscicusness and the ability, €.g., to
experience pain, dug io the loss of cérebral functioning.
As distinguished from comatose patients, however, PVS
patients may appear to be conscic they may experi-
ence sleeping/awake cycles, their eyes mady move about
the room, and they may respond, though only reflexively,
to environmental stimuli. While there is no realistic
possibility that PVS patients will ever regain conscious-
ness, they can survive for years if they are "tube-f
given antibiotics to ward off infection, etc. Thus, PVS
patients are not "terminal.”

Nancy Cruzan is in a persistent vegetative state.
She could live for as long as 30 years in her current
condition. There is, however, noreasonable prospect that
she will regain consciousness or that her condition will

otherwise ever improve.

1. Legal Background

Nancy Cruzan’s court-appointed guardians her
parents) have requested that nutrition and hydration pro-
vided via a gastrostomy tube be withdrawn from their
daughter, and that she be allowed to die. The State facility
where she is being treated, however, has refused to honor
that request absent court authorization. Ms. Cruzan’s
parents/guardians, therefore, sought, and were granted,
such authorizaton. However, the State of Missouri,
through its Attorney General, appealed to the Missouri
Supreme Court. That court ruled, in summary, that non-
“burdensome” treatment may not be withdrawn in Mis-
souri from non-terminal, incompetent patients absent
“clear and convincing evidence"” (e.g., a specific writing
or reliable oral directive) which demonstrates that the
patient would direct the withdrawal of such treatment.
The Court noted that Nancy Cruzan had stated that she
would not wish to live if she were a "vegetable" and could
not live "halfway norroally," but that she had never stated
specifically that she would decline nutrition and hydration
in the event of PYS. The Court therefore ruled that its
“clear and convincing evidence” standard had not been
met, and that nutrition and hydration could, therefore, not
be withdrawn. Cruzan v. Harmon, supra. AccordInre
O’ Connor, 534 N.Y.S.2d 886, 331 N.E. 2d 607 (1988).
But see, e.g., in re Conroy, 486 A. 2d 1209 (N.J. 1985).
See, also, In re Longeway, 549 N.E. 2d 322 (11 1989) for
a recent and relatively lengthy discussion of case law con-
cerning the withholding and withdrawal of nutrition and
hydration, The parents have appealed to the U.S. Supreme

Court and, as this article goes topublication, that appeal
is pending. Briefing is completed, and oral arguments
were heard on December 6, 1989.

Iv. Discusgion
A. The Scope of Supreme Court Review

As is noted above, much commentary on
Cruzan betrays misunderstanding of the role of the
Supreme Court in constitutional litigation. The ques-
tion before the Court is nor whether the Justices agree
with the substance of the Missouri Supreme Court’s
decision in Cruzan. To put it another way,; the issu¢ is
not whether the Justices would have ruled similarly, or
differently, had they been members of the Missouri
Supreme Court. The issue before the Supreme Court in
Cruzan, asin all constitutional litigation, is whether the
U.S. Constitution reguires that the Missouri Supreme
Court’s presumptively valid construction of Missouri
law be overtuzned. See, e.g., Houchins v. KQED, Inc.,
438U.S. 1, 13 (1978) ("{The Supreme Court] must not
confuse what is 'good’ [or] ‘desirable’. . . with what is
constitutionally commanded . . . .") For Cruzan to be
overturned, the U.S. Supreme Court must find that the |
U.S. Constitution compels reversal.

B. The Parties’ Arguments
Cognizant of the fact that they must 1dentzfy a

constitutional basis supporting their request that nutri-
tion and hydration be withdrawn, Nancy Cruzan’s par-
ents argue that competent patients have a constitutional
right to decline medical treatment even if death will
ensue. Building on that premise, they assert that incom-
petent patients must have the same constitational right,
and that the task before the Supreme Court is merely to
identify how that right will be put into effect. Ms.
Cruzan’s parents concede that it is certainly preferable
for incompetent patients to "speak for themselves”
through a living will, Durable Power of Attorney, or
specific prior oral directive. They note comectly,
however, that people do not always so speak. In such
cases, the parents argue, some "surrogate” must speak
for the patient. When family is available, and is not
"disqualified" by questionable motive, it is they—and
not the State—who are in the best position to know the
patient’s personal wishes, and it is they, therefore, who
should make all treatment decisions.
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The State of Missouri apparently concedes that
| comperent patients have a personal right to decline (and
g=ler the withdrawal of) at least sorne forms of medical
‘arment. However, States have the power, Missouri
argues, 1o regulate and limit a guardian’s (and family’s)
“surrogate” decisionmaking options—at least in cases
where the non-terminal incompetent patient’s life is at
stake; there is no "clear and convincing evidence"” of the
patient’s own wishes; and the medical treatment in
question (if nutrition and hydration may even be termed
"medical treatment") is not "burdensome" to the patient.

C. The United States as Amicus Curige
The U.S. supports the State of Missouri’s posi-
. tion on grounds of federalisin—i.e., the requirement that
the national government defer to State authority absenta
constitutional imperative which compels "interference.”
The U.S. argues that while the competent patient’s per-
sonal right to determine the course of medical care is
constitutionally protected, the authority of surrogates to
speak for incompetent patients, while lawful, is not so
entrenched in the common law to rise to the level of a
fundamenzal (and, thus, constitutionally-protected) right
which the States may not lirnit except under compelling
rcumstances. The U.S. argues that the States, there-
«Jre, should be permitted to limit surrogate decisionmak-
ing power reasonably, and that the Missouri limitations
arereasonable. Significantly, the United States doesnot
argue that Missouri’s limitations must be adopted; it
states that Missouri’s rules——and other rules, including
those which would allow nutrition and hydration to be
withdrawn from patients in Nancy Cruzan’s circum-
stances—may reasonably be adopted by the States and
by Federal entities, such as the VA, which operate hospi-
tals.
D. Projection of Qutcome
Projecting the outcome of Supreme Court litiga-
tion can be dicey business, particularly in "first impres-
sion" cases, like Cruzan, which are not preceded by
anticipatory rulings. (The U.S. Supreme Courthas never
had occasion torule, for example, on whether competent,
terminal patients have a constitutional right to a "natural
death.™) Thus, it is conceivable—though it is not likely
—that the Court could rule that the withdrawal of nutri-
tion and hydration is suicide (when it is ordered by the
natient), and homicide (when it is ordered by a surro-
{_te). More likely, the Court could rule that al] patients
have constitutional self-determination 4nd privacy
rights which preclude the States from limiting patient,

and surrogate, decisionmaking power. More likely yet,
the Court could defertothe States, as urged by the United
States. ’

Recent Supreme Court rulings unmistakably
signal that the Court is highly reluctant to recognize
"new" constitutional rights—i.e., rights which do not
have an explicit basis in the text of the Constitution, ora
lengthy legal tradition. Patient self-determination and
"next of kin" decisionmaking have an historical (though
not a textual) basis, but the issue of surrogate decision-
making in the "natural death” context, particularly where
nutrition and hydration are at issue, is of relatively recent
vintage. Further, surrogate decisionmaking affects areas
of law traditionally reserved to State regulation—i.e.,
informed consent, the regulation of legal guardians and

- medical practice, and the parens patrige role of the States

in protecting incapacitated persons from harm. These
factors strongly suggest that the Court will uphold the
Missouri Supréme Court’s ruling in Cruzan under the
theory that the States have the power to regulate (and
limit) surrogate decisionmaking, at least in cases where
“clearand convincingevidence" of the patient’s wishesis
unavailable, the patient is not terniinal, and the treatment
is relatively nonaggressive.

It merits emphasis that the projected ruling in
Cruzan would not compel the States, or federal hospitals,
to adopt Missouri’s current limitations. (Indeed, the
Missouri Attorney General, who has opposed the with-
drawal of nutrition and hydration from Nancy Cruzan
under current Missouri law, has reportedly endorsed
proposed legislation to permit the withdrawal of such
treatment in the future.) The U.S., as amicus, specifically
argues that the States, and VA, should have precisely such

policymaking latitude.

V. Potential fmpact on VA Policy
A. Current VA Policy

Current VA policy directs that, except with re-
spect to DNR orders (which are governed by "system-
wide" policies set forth in M-2, Part I, Chapter 30), VA
Medical Centers will defer to State law on the withhold-
ing or withdrawal of "life-sustaining procedures.”
VHS&RA Circular 10-87-74. Under the projected out-"
come of Cruzan—one by which the Supreme Court
defers to the States and grants them wide policymaking
latitude—V A policy, as it is currently constituted, would
not change. VA would continue to follow State law
which, to the extent that it can be identified, varies from
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State © Saie. VA’ major "problem,” then, wonld

continue o be the one ander which it now labors: de-

Fning whatis allowed, and precluded, by Statelaw. I,
sowever, the Supreme Court rules that the U.S.
Constitusion compels Missouri’s Hmitations or, con-
versely, the position espoused by Nancy Cruzan’s
parents, the States and V A will be required to accede.
Under either of these less likely scenarios, the States
(and VA) would be well advised, in addition, to adopt
standards which are implied (but not specifically
required) by the Supreme Court’s ruling.

B. Proposed Policy:

The projected outcome of Cruzan would af-
firm that VA may elect to—but it is not required to—
follow State "natural death” law. See, e.g., Tune v.
Walter Reed Army Medical Center, 602 F. Supp. 1452
(D.D.C. 1985). Thus, the way would be further
cleared for VA’s adoption of "systern-wide" policies
on the withholding or withdrawal of life-sustaining
medical procedures. A policy drafthas beenproposed
which would specify that: .

o gll VA patients have the right to consent to (or to
withhold or withdraw consent to) all forms of medical

" zatment (inclnding, optionally, the "artificial" provi-

“Slon of nutrition and hydration);

o all VA patients could direct the course of care viaa

written "advance directive,” which would be recog-

nized on a system-wide basis in the event of incapac-

ity; .

» in those cases where the irreversibly incompetent
patient had not executed such a writing, surrogate de-
cisionmaking would be recognized;

« surrogates (typically, nextofkin) would generally be
anthorized to make treatmentdecisions—i.e., to select
from, or to decline, medically indicated teatment
options-—on the basis of available indicators of the
patient’s subjective wishes; and
» in cases where compelling evidence of the patient’s
subjective wishes is lacking, decisionmaking would
be based on evidence which is available and/or an as-
. sessmentofthe patient’s bestinterests by the surrogate
and the attending physician.

Such rules are, at minimum, justified by the

;- rerwhelming consensus of philosophical and juris-

“prudential thought. They do, however, "go beyond”
limitations currently in force in Missouri and New

Vork with respect-1o one issue. They would, as 2 last
esort, authorize "best interests” decisionmaking in the
absence of "clear snd convincing evidence” of the pa-
tient’s subjective reatment wishes.

VI Conclusion '

Trepidation concerning the outcome of Cruzan
has been offered as justfication for three forms of inac-
don: declining to honor patient {or surrogate) instructions
when to do sois clearly mandated by State law; declining
1o attempt to discern what State law authorizes, or man-
dates, in States where the law is unclear; and delaying the
adoption of system-wide VA standards due to perceived
legal “instability” pending Cruzan. Inaction on alf three
fronts is unwarranted.

Apprehension concerning the continuing validity
of State law (whether it be known or still uncertain) is
premised in the belief that the U.S. Supreme Court will
proclzim substantive rules governing the withdrawal of
nutrition and hydration from Nancy Cruzan and, by
implication, supercede standards previously developed
by the States. Such concern is unwarranted; the Supreme
Court will not likely "federalize” this arcaof law. Rather,
it will likely rule that the States have broad policymaking
latitude. Similarly, delay in the adoption of VA standards
is premised in the belief that thie Supreme Court may pre-
scribe substantive rules on the withholding or withdrawal
of life-sustaining medical procedures. That concem is
unwarranted; the Supreme Court will most likely Hmit its
consideration to the procedural jssue of State authority to
regulate medical practices within State jurisdiction. A
ruling that the States have wide policymaking latitude in
this area would be a "green light"—not a “roadblock"—to
VA policymaking.

Mr. Tuerkisan attorney inthe Office of General Counsel, VA Central
Office. The views expressed are solely his .

ANNOUNCEMENTS

March 31 The Mendel Club of Boston College will hold
its 13th Annual Undergraduate Conference on Bioethics.
College undergraduates are invited to submit papers on
any aspect of bioethics for presentation at this meeting.
For further information contact: Guy Angella, Mendel
Club, Higgins 611, Boston College, Chestaut Hill, MA

02167; (617)552-3545. :

April 5-6 The American College of Physicians, The
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VA PATIENTS SELF-DETERMINATION
RIGHTS: IMPACT OF THE CRUZAN DECL
SION ON VA POLICY OPTIONS
by William F. Tuerk, J.D.

OVERVIEW

VA isrequired by statute to provide medical care “only,
with the full and informed consent of the patient. . . or,
in appropriate cases, a representative thereof.” 38
U.S.C. §4131 (emphasis added). Thus, all VA patients
— those who are competent and are able to speak for
themselves and those who lack decisionmaking capac-
ity and- must, therefore, rely on “representatives” to
speak for them— have fundamental informed consent
¢ “ights which are explicitly recognized by statute. Two
“necessary corollaries of this right to informed consent
~- the right to decline treatment and the right to with-
draw consent previously given — appéa: ¢ now be
universally accepted.

VA regulations and policy issuances recognize these
rights in the context of treatment generally. See 38
CF.R. §17.34; VA Policy Manual M-2, Part I, Chapter
23. In addition, VA policy recognizes the existence of
these rights in the context of ‘“terminal care”
specifically. Ses VA Policy Manual M-2, Part I,
Chapter 30 (specifying system-wide policies on “Do
Mot Resuscitate” Orders). Unfortunately, VA has not
yet extended the principles expressed in its system- .
wide DNR order policies to situations involving the'
withholding or withdrawal of forms of treatment other
than resuscitation rendered after spontaneous arrest.
Rather, VA has elected instead to defer to State law on
such issues. See VHS&RA Circular 10-87-74.

. VA deference to State law on this sensitive issue was,
i _srhaps, understandable in the past. For the truly
“landmark” judicial decisions in this area —- those
which extended long-standing principles of patient

autonomy to “natural death” situations involving the in-
capacitated — emerged from State courts, starting with
the landmark Quinlan and Saikewicz cases 1/. As has
been outlined previously in this journal 2/, however,
Federal case law has now evolved to the point that VA
rieed no longer look to State courts for legal and policy
guidance on “natural death” issues. The U.S. Supreme
Court’s recent decision in Cruzan v. Director, Missouri
Dept. of Health, U.S._, 110 8.Ct. 2841, 111 L.Ed.2d
224 (1990), continues this evolution in Federal law.

Cruzan affirms principles of patient autonomy which
had previously been expressed in prior decisions by
lower Federal courts. Thus, Cruzan can be read to direct
VA to adopt some “patients’ rights” policies — i.e.,
those which affect rights which the Court recognizes,
though only in dictum, as having Constitutional stature.
Far more importantly, Cruzan-empowers VA to exercise
policy discretion in the one policy area which, according
to the Court, is not governed by principles of Constitu-
tional law: the area of “best interests” decisionmaking
on behalf of incapacitated patients who have left no clear
instructions concerning their treatment wishes.

The time has arrived for VA to assume the policymaking
responsibility which Cruzan authorizes. That is, VA
must promulgate policies which recognize, on a system-
wide basis, the rights of afl patients to determine, through
a “surrogate” if necessary, the course of care — even if
care-providers do not agree with the decision, and even
if death will result. Such policies should direct, as
Cruzan authorizes, that decisionmaking will be based on
an assessment of the patient’s best interests in cases
where the patient is irreversibly incapacitated and he or
she has not left treatment instructions.

BACKGROUND

As is discussed below, there is controversy among the
States on the narrow issue of “best interests” decision-
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making. Unfortunately, disagreement among the States
on this relatively narrow issue seems, at times, {0 cause
people to lose sight of an important fact. The States agree
-| on the following principles which govern treatment deci-
sionmaking in situations other than those where “best
interests™ analysis might be appropriate:

» Competent patients have the right to decline any form
of medical treatment, even if death will ensue, so long
as innocent third parties (e.g., dependent children) are
not injured;

Incapacity does not cause patients to lose the right to
decline therapy;

If the incapacitated patient’s wishes concerning treat-
ment decisionmaking are known - e.g., through a
“living will” or, equally, through thoughtful discus-
sions with kin or other persons — those wishes,
generally, must be honored;

®

The above principles apply whether the patient is
“terminal” or pot; and -

The above principles apply to ail forms of medical
treatment including, e.g., the provision of nutrition
and hydration “by tube.”

Significantly, Federal case law has adopted these prin-
ciples which have achieved State consensus. Sge Tunev.
Walter Reed Army Medical Center, 602 F. Supp. 1452
D.D.C. 1985) (competent, terminal patients may order
the withdrawal of respirators even if death may ensue);
Deel v, Syracuse VA Medical Center, 729 F. Supp. 231
(NDNY. 1990) (applying the Tune rule to VA
specifically); Gray v. Romeo, 697 F. Supp. 580 (D.R.L
1988) (ruling, as a matter of Federal law, that non-
terminal patients have the right to decline, or order the
cessation of, “g-tube” nutrition and hydration, and that
when such patients are incapacitated, they may order the
withdrawal of such treatment through a surrogate to
whom they had previously issued clear instructions.)

The States have not, however, arrived at a consensus on
the issue which is not reached by the above Federal cases:
whiat is to bedone in cases involving irreversibly incapaci-
tated patients who have left no clear instructions concern-
ing their actual treatment wishes. A majority of the States
which have taken up the question authorize the withhold-

ing or withdrawal of medical treatment (including rela-
tively “ron-burdensome” treatment such as nutrition
and hydration) despite the absence of “clear and copr~
vincing evidence” of the patient’s own personal wishe:, .-
These “pernissive” States rule, generaily, that deci-
sions will be premised, where possible, on the evidence
of patient wishes which is available. Sge, e.g., Quinlan,
supra. In the absence of such evidence, these States
have adopted one of two approaches which lead, in
practice, to the same result. Under one approach,
treatment may be withdrawn if the surrogate decision-
maker concludes that the individual patient would so
order were he or she able, for an instant, to conceptual-
ize the situation and articulate a decisien. Seg
Saikewicz, supra. Under the more commonly accepted
approach, treatment may be withdrawn if todo so would
be in the patient’s “best interests.” See, e.g., In 18
Conroy, 486 A.2d 1209 (N.J. 1985); Barber v. Superior
Court, 195 Cal.Rptr. 484 (1983).

However, the courts in two “restrictive” States— New
York and Missouri — have ruled that in the absence of
“clear and convincing evidence” that the patient would
decline at least relatively “non-burdensome” forms of,
treatment, e.g., nutrition and hydration, such treatmerx, -
may pever be withdrawn. See In re O’Connor, 534
N.Y.5.2d 886, 531 N.E.2d 607 (1988); Cmzan v,
Harmon, 760 S.W.2d 408, (3o. 1988), on appeal
Cruzan v, Director, supra. Itwas thenextofkin’s appeal
of the Missouri Supreme Court’s refusal to authorize
the withdrawal of nutrition and hydration from Ms.
Nancy Cruzan which brought to the attention of the U.S.
Supreme Court the broad issue of “natural death” gen-
erally, and the narrowerissue of whatis to be done when
there is questionable evidence of the patient’s actual
treatment wishes.

THE CRUZAN RULING

E al kgroun
Nancy Cruzan is in the care of a State institution in
Missouri. Due to respiratory arrest sustained as a
consequence of a automobile accident in 1983, Ms.
Cruzan is now in a persistent vegetative state — 2
condition within which, in the words of the Suprers
Court, “a person exhibits motor reflexes but evinces i
indications of significant cognitive function.” Cruzan,
111 L.Ed.2d at 234. There is no genuine controversy
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concerning the accuracy of the diagnosis, or the futility
of her prognosis — Ms. Cruzan is in a persistent vegeta-
" *ve state from which she will never recover. Id. at 235

“Nancy Cruzan ha[s] virtuaily no chance of regaining
her mental faculties . .. ") Sheis now in her mid-30s,
and could live in the corrent state for 30 or more years.

Ms. Cruzan’s court-appointed guardians (her parents)
requested that the State facility within which theirdaugh-
ter was being treated withdraw nutrition and hydration
provided via a gastrostomy tube. The State refused,
insisting that it would not withdraw such therapy absent
c¢ourt authorization. Ms. Cruzan’s parents, therefore,
sought - and were granted — such authorization.

‘The State of Missouri, however, appealed the authoriza-
tion which had been granted by the Missouri probate
court to the Missouri Supreme Court. That Supreme
Court overturned the authorization which had been
granted by the probate court and held that, in Missouri,
nutrition and hydration may not be withdrawn from non-
terminal, incompetent patients absent “clear and con-
vincing evidence” demonstrating that the patient would
- Airect the withdrawal of such treatiment.

Ms. Cruzan’s parents requested that the U.S. Supreme
Court overturn the Missouri Supreme Court’s ruling.
They argoed, in sumiary, that competent patients have
the constitutional right to decline medical treatment,
including nutrition and hydration; that incapacitated
patients should have the same right; that next of kin
should be able to act on behalf of the incapacitated
patient, and raake any decision the patient could make for
herself, so long as there is no evidence of bad faith; and
that they, therefore, should be authorized to order the
withdrawal of nutrition and hydration on the basis of their
belief that their daughter would so order were she able to
speak.

The State of Missouri opposed the Cruzans, contending
that while competent patiénts may have the personal
right to refuse medical treatment, States may limit
guardians’ power to make such decisions for others—at
Ieast when death will result; the patient is not terminal;
the treatment is not burdensome; and there is no clear
* ridence that the patient would decline the treatment.

The medical and pursing professions have generally

supported the parents’ position. The United States,
however, filed an amicus brief opposing the Cruzans.
The Federal government’s position, however, was not
premised on agreement with the substance of the Mis-
souri Supreme Court’s ruling. To the contrary, the U.S.
brief signals disagreement with that decision. The U.S.
argued, however, that the Constitution does not touchon
the precise issues of the Cruzan case — ie., the
Constitution does not speak to surrogate decisionmak-
ing on behalf of incapacitated patients who have left no
clear instructions concerning their treatment wishes —
and that the U.S. Supreme Court, therefore, could not
tule that the Missourd ruling was unconstitutional.
= e ’s Rulin

The Supreme Court’s holding in Cruzan adopted the
position argued by the United States as amicus. Inthe
crucial passage of the Court’s opinion from the stand-
point of outcome, Chief Justice Rehnquist wrote as |
follows:

Missouri has in effect recognized that under
certain circumstances a surrogate may act
for the patient in electing to'have hydration
and nutrition withdrawn in such a way as to
cause death, but it has established a proce-
dural safeguard to assure that the action of
the surrogate conforms as best it may to the
wishes expressed by the patient while com-
petent. Missouri requires that evidence of
the incompetent’s wishes as to the with-
drawal of treatment be proved by clear and
convincing evidence. The question. then. is
the Unite: tes Constituti -

ids the establishment of thi. ural

requirement by the State. We hold that it

S not.

111 L.Ed.2d at 243 (emphasis added). See, also, W.
Tuerk, “Cruzan v. Harmon: The Projected Impact of

Pending Supreme Court Litigation on Withdrawal of

Life-Sustaining Treatment,” supra at 2. (“The issue
before the Supreme Court in Cruzan . . . is whether the
U.8. Constitution reguires that the Missouri Supreme
Court’s .. [decision] be overturned . . . For Cmuzan to be
overturned, the U.S. Supreme Court must find that the
U.S. Constitution compels reversal.”) (citations omit-
ted) (emphasis in original). Further driving home the
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essenual point, the Court repeatedly states that it will
L;_m_n_ Missouri’s rule to stand. Seg, e.g., 111 L.Ed.2d
2t 243 (“Missouri may legitimately seek to safeguard the
personal element of this choice”) (emphasis added); Id.
at 245 (“We believe that Missouri may permissibly place
an increased risk of an erronecus decision on those
seeking to terminate an incompetent individual’s life-
sustaining treatment”) (emphasis added); Id.at245-6
(“[A] State may apply a clear and convincing evidence
standard in proceedings where a guardian seeks 1o dis-
continue nutrition and hydration of a person diagnosed io
be in a persistent vegetative state”) (erphasis added).
But the Court never says that a State must adopt such a
rale, To the contrary, the Chief Justice’s opinion “as-
sumes that the United States Constitution would granta
competent person a constitutionally protected right to
refuse lifesaving hydration and nutrition,” Id. at 242
(emphasis added), and outlines without objection prece-
dents from other States which build on that assumption
and which allow, in direct contravention of the Missouri
rule, the withdrawal of nutrition and hydration in the
absence of “clear and convincing evidence.”

The clear import of the Supreme Court’s decision is this:
States may adopt the “restrictive” Missouri rule to gov-
e cases like Nancy Cruzan’s. Equally, however, they
may adopt a “permissive” rule which is diametrically
opposed o Missouri’s should they se choose.

SIGNIFICANCE OF CRUZAN TO VA

As is noted above, prior to Cruzan, Federal courts had
already ruled that when “clear and convincing evidence”
of the patient’s treatment wishes is available, health care
providers must genetally accede 1o those wishes. Seg
Topev. (=4 jcal Center, supra; Deel

v. Syracuse VA Mg_i;@] Center, supra; Gray v, Romeo,
supra. Thus, even before Cruzan, VA had been required,
as a matter of Federal law, to apply the consensus
principles which are outlined above. Only one previ-
ously unanswered question could be resolved for VA by
Cruzan: is VA reguired to adopt a “restrictive” rule like
Missouri’s to govern cases like Cruzan? Or may VA
adopt a “permissive” rule? Cruzan indicates that VA has
the latitude to choose either couarse.

CONCLUSION

Prior to Cruzan, some had believed that prudence dictate-!,
a delay in VA policymaking pending the publication ¢.
the Supreme Court’s views in Cruzan. Whatever might
have been the validity of that view, no cause for further
delay exists. VA may now adopt system-wide policies on
the withholding or withdrawal of “life-sustaining” ther-
apy. And VA may adopt policies to be applied when
“clear and convincing evidence” of the patient’s wishes is
— and is not — available.

In accordance. with Deel, supra, VA must “bonor the
treatment wishes of competent patients. With respect to
incapacitated patients who have left clear indications of
their treatment preferences, Gray, supra, dictates that VA
honor those preferences. With respect to other incapaci-
tated patients — i.6., those who have not left “clear and
convincing evidence” to guide medical decisionmaking
— Cruzan indicates that VA may adopt either a “permis-
sive™ or “restrictive” rule. :

In the apthor’s view, VA should adopt a “permissive” rule
to govern situations where “clear and convincing evind
dence” isabsent. But that opinion is the topic of a differe:.
paper. Suffice it to say here that Cruzan affirms that VA
has maximum policy discretion in this sensitive area.
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ATTACHMENT B
POLITICAL AFFILIATIONS AND ACTIVITIES

Activities (since 1995):

. Reelection Campaign Spokesman/Veterans Organization Outreach, Citizens for Specter ‘04.
. Surrogate Speaker, Veterans for Bush 2004, i

. Lawyers for Bush 2000.

. Veterans for Dole 1996/Lawyers for Dole 1996.

-Donations (since 1995):

2005: .

. Republican National Committee: 100.00

. Friends of George Allen: 50.00

2004:

. Bush-Cheney ‘04: 500.00

. Republican National Lawyers’ Association: 50.00
2003:

. Republican National Senatorial Committee: 120.00
. Bush-Cheney ‘04: 500.00.

. Republican National Committee: 100.00

2002:

. Republican National Lawyers’ Association: 50.00
2001:

. Republican National Lawyers’ Association: 50.00
. Republican National Committee: 100.00

. Friends of Mark Earley: 50.00

2000:

. Republican National Committee: 100.00
Bush for President, Inc.: 250.00
Republican National Lawyers’ Association: 35.00
Republican National Committee: 100.00
. Friends of George Allen: 100.00
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. George W. Bush Exploratory Committee: 200.00
1998:
. Republican National Committee: 100.00
1997:
. Gilmore for Governor ‘99: 100,00
. Republican National Committee: 100.00
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. Republican National Committee: 50.00
1995:
. Specter for President: 100.00
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RESPONSE TO WRITTEN QUESTIONS SUBMITTED BY HON. LARRY E. CRAIG
TO WILLIAM F. TUERK

Question 1. Last week we held a hearing on a sensitive topic, that is, whether
capital offenders should be honored in America’s national cemeteries. The difficulty
we are now confronted with is essentially this: What post-service actions are so hei-
nous that they render a person unfit to be buried alongside America’s honored dead?
Do you have a sense of where that line should be drawn for purposes of VA burial?

Answer. My personal sense is that the current provisions of law that give rise to
dis%ualiﬁcation for burial in the Nation’s veterans’ cemeteries need to be reconsid-
ered.

Under current law, the following persons are barred from burial in the national
cemeteries: (1) Individuals convicted of the “subversive activity” offenses listed in 38
U.S.C. §6105(b); and (2) Persons who: (a) have been convicted of a Federal capital
crime for which the person was sentenced to death or life imprisonment; (b) have
been convicted of a State capital crime for which the person was sentenced to death
or life imprisonment without parole; or (c) are found, as specified by statute, to have
committed a Federal capital crime or State capital crime, but have not been con-
victed of such crime by reason of such persons not being available for trial due to
death or flight to avoid prosecution. See 38 U.S.C. §2411.

First, I have no sense that the “subversive activity” disqualifying statute needs
modification. My view is that the conviction of offenses against the Nation—the es-
sence of the offenses outlined in 38 U.S.C. §6105(b)—ought to disqualify a veteran
from repose among those who have defended the Nation. Persons who, in effect, at-
tack this Nation should forfeit—and, to my way of thinking, have by their very acts
forfeited—any right they might otherwise have earned to lie in a place of honor.

As for the second disqualifying statute—the “first degree murder” disqualifier—
my sense is that the distinctions drawn between Federal and State offenders merit
review. To me, it makes no policy sense to, for example, bar a deceased veteran who
was sentenced by a Federal court to life imprisonment and yet permit burial to a
State-convicted veteran who might technically be eligible for parole at a future date
far outside his expected, and actual, life expectancy. Similarly, it makes no policy
sense to me to bar a veteran who was sentenced by a Federal court to life imprison-
ment and yet permit burial to a veteran who, though not technically sentenced to
life imprisonment, was sentenced to consecutive terms of imprisonment that, in the
aggregate, far exceed the veteran’s expected, and actual, life expectancy.

As an attorney, I understand the difficulty in crafting statutory language that dis-
qualifies all who are sentenced to prison terms that, in practical terms, amount to—
but technically are not—Ilife sentences under the laws of the various States. As a
person who, in the military, was charged with maintaining the custody and control
of prisoners, I appreciate the value of the possibility of parole, however remote, in
maintaining order in a prison environment. Finally, as an individual who believes
that nearly any criminal is capable of reform to the point that parole might become
a correctional possibility, I think no person is utterly incapable of redemption. Even
so, however, I believe that some crimes are so heinous that they ought to give rise
to disqualification.

In my view, conviction of a homicide offense of a degree of severity and aggrava-
tion that it can be punished by the maximum sentence that can be meted under
State law (whether that sentence be death or life imprisonment, with or without the
possibility of parole) should give rise to disqualification even if the court, in its dis-
cretion, elects to sentence below that maximum penalty. Further, I believe that con-
viction of a homicide offense or offenses by a Federal or a State court that yields
a sentence that, in practical terms, precludes release during the felon’s lifetime—
even though that felon is, technically, not given a “life sentence“—should also give
rise to disqualification.

Finally, I note that the Congress has made a policy decision that reflects the view
that some criminal offenses that are not directed against the State are sufficiently
repugnant to give rise to disqualification from eligibility for veterans’ burial bene-
fits. The Congress has, to date, identified only one crime—aggravated homicide—
that it concludes is sufficiently repugnant. In my personal view and, I believe, in
the view of most persons, there are other crimes—e.g., aggravated sexual molesta-
tion or torture of a child—that are at least as repugnant as homicide and, by the
reasoning already adopted by Congress, should also give rise to disqualification. I
would leave it to the peoples’ representatives, the Congress, to gauge and express
the citizenry’s outrage by identifying such crimes and adding them to the statutory
disqualifying list. Of course, as Under Secretary for Memorial Affairs, I would en-
force whatever prohibition from eligibility for burial that the Congress chooses to
enact.
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Question 2. If confirmed, you will be responsible for ensuring that the burial pro-
hibition law is enforced. What are your thoughts about the current enforcement ef-
forts by the National Cemetery Administration? Do you yet have a sense of whether
those efforts can be improved?

Answer. It is my impression that the National Cemetery Administration (NCA)
goes to considerable lengths to ensure that the statutory ban on the burial of some
otherwise-eligible veterans is enforced. VA has promulgated detailed regulations set-
ting forth procedures that will be followed by both field, and Central Office, officials
in enforcing the burial prohibition law codified at 38 U.S.C. §2411. See 38 CFR
§§38.617, §38.618. Unlike the practices which, I am informed, have been adopted
by Arlington National Cemetery (ANC) officials, VA does not passively await notifi-
cation by Federal or State officials that an individual who seeks burial in a national
cemetery has been convicted of a disqualifying offense and assume, in the absence
of such notification, that every and all persons seeking burial must be provided bur-
ial benefits. Rather, NCA cemetery directors are not merely authorized to—they are
required to—initiate an inquiry whenever they have “reason to believe that they,
the deceased, may have been convicted of a Federal or State capital crime. . . .” See
38 CFR §38.617(e)(1). By contrast, ANC officials have adopted a narrower—in my
opinion, an unduly narrow—interpretation of the 38 U.S.C. §2411 disqualification
statute to the effect that information concerning a decedent’s potential ineligibility
for burial will be—and, as a matter of law, must be—disregarded unless requisite
notice of such information is received from the United States Attorney General or
an appropriate State official. See Statement by Thurman Higganbotham before the
Senate Committee on Veterans’ Affairs, September 22, 2005. ANC’s approach surely
eases administrative burden on cemetery officials by shifting all fact-finding and
conclusion-drawing tasks to other officials. To my way of thinking, NCA’s approach
is the one that puts into force the policies that I believe the Congress intended to
advance in enacting section 2411. I believe that NCA’s adoption of that policy de-
spite the administrative burdens imposed speaks positively about the degree of en-
forcement effort NCA is willing to expend.

A further example of NCA’s efforts to enforce the letter and, in my view, the spirit
of the disqualification statute can be found in the relatively elaborate procedures
adopted by NCA for the enforcement of the difficult provisions of law set forth in
the 38 U.S.C. §2411(b)(3). Those provisions bar burial to those who are found to
have committed a Federal capital crime or State capital crime but have not been
convicted of such crime by reason of death or flight to avoid prosecution. In this law-
yer’s view, such a finding pivots on a series of questions—Was the crime in question
a “capital” crime? Did the person seeking burial commit it? Would he or she have
been convicted of any crime had there been a trial? Would he or she have been con-
victed of that crime?—that are not easily answered by one trained in the law. Clear-
ly, they are not simple matters to be resolved by cemetery managers. Yet NCA has
promulgated regulations which attempt to systematize and give fundamental fair-
ness to the decision making process. Again, I think these efforts to do as the Con-
gress has directed speak well of NCA’s enforcement efforts.

Because I am, at this point, still uninformed on the practical issues faced by ceme-
tery directors in the acceptance of remains for interment, I am hesitant to offer less-
than-fully informed suggestions on how NCA might improve its section 2411 en-
forcement efforts. It does occur to me that NCA officials who deal directly with fu-
neral directors in the acceptance of remains for interment might consider a practice
of routinely asking funeral directors whether they have reason to believe that sec-
tion 2411 might be applicable; funeral directors, after all, would likely know the
place of death and, therefore, might have reason to know whether the deceased had
been incarcerated at death. I do not know that NCA officials do not already do that.
Accordingly, I would request the opportunity to study the issue after confirmation,
if I am confirmed, before voicing further views on how NCA enforcement might be
improved.

Question 3. You have spent a considerable amount of time in leadership positions
in the Senate. What can you take from your experience here in the Senate and
apply to your new position, if confirmed?

Answer. During my employment at the Senate Committee on Veterans’ Affairs—
and during my employment at VA prior to coming to the Committee—I have had
occasion to become familiar with a considerable body of law and policy that affect
veterans and their survivors. I trust that that background will be useful in my new
role, should I be confirmed. Further, I will take to the position—if I am confirmed—
a lawyer’s more traditional understanding of substantive law and legal procedure
and a former private practitioner’s sense of the practicalities of commercial dispute
resolution. These elements of my background will, I trust, be useful at the helm of
an enterprise that spends, for example, over $80 million per year in major and
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minor construction and $70 million per year in the procurement of headstones,
markers and graveliners.

As I attempted to emphasize in my prepared statement, the more valuable ele-
ments of my experience in the Senate will be those which are less tangible. Here,
I have learned that policy disputes over veterans’ issues rarely turn on partisan or
ideological considerations. More often, they are resolved on the basis of the power
of one’s policy arguments and the quality of one’s preparation and, more subtly, on
one’s personal relationships with both potential policy allies and foes. I have learned
the value of the “human dimension” that lubricates personal interaction and facili-
tates the advancing of one’s management and policy goals. I have learned that allies
may be found in unexpected places, and that they must always be sought out and,
once found, not taken for granted. I have learned that opportunity sometimes pre-
sents at unexpected and even awkward moments and that one must be prepared
to capitalize at unanticipated or inconvenient times. I have learned the practical
value of openness and the necessity of consultation with potentially affected persons
and organizations. And most importantly, I have learned the value of identifying
staff who possess the personal qualities essential to success and, once having found
them, trusting them to do their jobs. These and other “lessons learned” in the course
of my employment at the Senate will, I think, be directly transferable to the job of
Under Secretary for Memorial Affairs. The degree to which I retain them will, I ex-
pect, greatly determine whether I will succeed or fail.

RESPONSE TO WRITTEN QUESTIONS SUBMITTED BY HON. DANIEL K. AKAKA
TO WILLIAM F. TUERK

Question 1. Oftentimes, the only contact that a veteran and/or his family will have
with VA is through the National Cemetery Administration. What will you do to
make certain that this contact continues to be appropriate and positive?

Answer. I concur that, in many cases, the sole contact a veteran’s family will have
with VA will be through National Cemetery Administration (NCA) staff during a
time of great personal stress and sorrow. I also concur in the premise of the ques-
tion that such contact is now appropriate and positive—customer satisfaction scores
attest to that—and that the challenge I face will be assuring that such positive con-
tact is continued through my tenure, should I be confirmed. In my view, employee
attitudes that lead to positive and sympathetic interaction with the public cannot
be “disciplined in.” Nor can they be acquired simply via training regimens and “sen-
sitivity” seminars, though, as discussed below, there clearly is a place for such activ-
ity. I believe that, ultimately, NCA employees who deal directly with bereaved fam-
ily members will display appropriate decorum if and when they themselves are re-
warded with the respect that I think all humans seek. I believe that if “wage-grade”
employees are treated as if they are less worthy of respect than salaried staff, and
that they are “only here to dig a hole or sweep up,” they will live down to that ex-
pectation and treat the public accordingly. Conversely, I believe that if managers
remind such employees—both explicitly and by the manner in which they are treat-
ed—that they, as front line staff, are integral, vital members of the service-providing
enterprise, those employees will live up to that expectation and treat the public ac-
cordingly. I believe, therefore, that training needs to focus not just on how staff
sﬁould treat the public—but also on how supervisors must treat those in their
charge.

This is not to suggest that NCA managers are not fully aware of these principles.
Were they not aware of them, NCA would not have achieved the customer satisfac-
tion scores that it has. That being the case, I expect that complacency may be the
danger ahead. My first activity to attack that complacency will be extensive travel
to the field to meet with staff at all levels to assure them that senior VA manage-
ment—and the Congress—are fully aware of the quality of work they perform and
that they greatly appreciate that work. Beyond that, I will seek the advice of inter-
nal human resources staff and outside consultants, resources permitting, on devel-
oping programs to get across the message that: (1) NCA’s success is in the hands
of “front line” employees and (2) “front line” employees will be recognized for atten-
tion to the unique needs of NCA’s grieving customers. Finally, I will maintain in
force the highly successful quality assurance tools already in place at NCA: perform-
ance standards that signal high expectations, self-assessment tools, customer satis-
faction surveys, etc.

Question 2. 1 understand that annual veteran deaths will peak around 2008 to
115,000 a year. Are you confident that NCA can cope with the projected 24 percent
increase in internments?
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Answer 2. I am aware that veteran death statistics will peak in 2008 and that—
at least after the “shadow effect” of burials of WWII/Korea veterans’ spouses is
worked through—that demand for burial space will slowly drift downward. I am not
fully confident, however, that NCA is as prepared that it ought to be—or that it
would like to be—to fully meet that peak demand since planned new cemeteries will
likely not yet be fully in operation in 2008. Nor will the needs of veterans in small-
er—but not inconsequential—communities that have no plans to provide for burial
options now “on the drawing board” be met in 2008. Necessary lead times would,
I expect, preclude readiness even if plans could be developed immediately.

As I said in my oral testimony to the Committee, the timely achieving of NCA’s
current goal of providing a burial option to 90 percent of the Nation’s veterans is
vital. I will not be satisfied simply with meeting that goal. Once—and before—that
key goal is met, NCA must, in my view, turn its attention to other non-served areas
not addressed in current new-cemetery construction plans. I hope to find opportuni-
ties to enhance the attractiveness and speed of the State Cemetery Grant Program
to meet these unmet—and unplanned for—needs.

The above observations having been made, I am advised by NCA that, in addition
to the 11 new national cemeteries now under construction, two new State cemeteries
(in California and Texas) will be opened before the end of 2005, and that 20 addi-
tional new State cemeteries will open before the end of the decade. I am assured,
as well, that NCA continues to seek innovations (like pre-placed crypts) that will
add to the productivity of existing cemetery acreage.

Chairman CRraiG. Bill, thank you very much.
Now let us turn to Robert Henke. Robert, thank you.

STATEMENT OF ROBERT J. HENKE, NOMINEE TO BE ASSIST-
ANT SECRETARY FOR MANAGEMENT, U.S. DEPARTMENT OF
VETERANS AFFAIRS

Mr. HENKE. Mr. Chairman, thank you, sir. Senator Akaka and
Members of the Committee, Senator Burr, Senator Obama, thank
you for the invitation to appear here today. It is truly an honor and
a pleasure for me to be here.

I would like to express my gratitude first, Mr. Chairman, to you
and the committee for the expeditious consideration of my nomina-
tion, and those of my colleagues seated beside me. Having received
several of these nominations as recently as this very month, the
committee is now turning its attention to the matter in remarkably
short order. I think that is a testament both to this committee and
to the absolute importance of the work that the committee under-
takes on behalf of our Nation’s veterans. Thank you, Mr. Chair-
man.

I am both honored and humbled to be President Bush’s nominee
to be the Assistant Secretary for Management. I owe a tremendous
debt of gratitude to Secretary Jim Nicholson, Deputy Secretary
Gordon Mansfield, and Chief of Staff Mick Kicklighter for their
faith and confidence in me. These gentlemen are inspired leaders,
absolutely dedicated to our Nation’s veterans, and I could not ask
to work for finer public servants, and I am energized at the pros-
pect of joining their team.

The Department of Veterans Affairs has, in my view, the very
noblest of missions, and that is to honor the service and sacrifice
of those who have done so much for all of us, and to gratefully, to
thankfully keep our country’s promises to them.

Like many in the room today, I have had the privilege of wearing
the Nation’s uniform, and my service in the Navy was one of the
defining chapters in my life. This experience has instilled in me the
deepest respect for America’s Armed Forces and their unwavering
and selfless commitment to mission, to integrity, and to service.
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Should I have the privilege of confirmation, I will draw upon this
profound respect, and it will provide me with energy and focus and
direction.

As a nominee, I recognize that I have much to learn about the
Department of Veterans Affairs, its important responsibilities, and
the issues of critical importance to veterans. If confirmed, I assure
you that I will become fully immersed and tirelessly engaged in
these pressing issues, and I will take a proactive, pro-veteran ap-
proach in advising the Secretary and the Deputy Secretary and in
carrying out my duties.

Mr. Chairman, I am joined today by my wife, Jennifer, and our
two wonderful boys Ryan and Owen. Jen has been my

[Applause.]

Chairman CRAIG. As long as we don’t wake the other one up.

[Laughter.]

Mr. HENKE. Yes, sir.

Chairman CrAIG. Don’t ask him to stand, please.

Mr. HENKE. Jen has been my partner and my best friend and my
foundation for almost 16 years, and simply, without her love I
would not be here today. She knows that public service is both a
privilege and a responsibility, and she fully understands the many
sacrifices of this and your profession, and she encourages me with
her whole heart at every step of the way.

Mr. Chairman, our oldest son, Ryan, started Cub Scouts this past
weekend. We had a Cub Scout overnight camp-out, and it was a
very great time, except for about two dozen daddy long-legs spiders
in the tent. Ryan is quite enamored of his new status as a Tiger
Cub, a status that may even beat becoming a big brother earlier
this year. Mr. Chairman, I should warn you, however, that Ryan
has his Tiger Cub Handbook here, and after the hearing, he may
ask you to sign off item number 49, which is, of course, “Visit a
Government Office.”

[Laughter.]

Mr. HENKE. I hope you will not mind, Mr. Chairman.

Chairman CRAIG. Ryan, I will do that on one condition, and that
is that you strive to become the top Scout in the country. Okay?
We got a deal.

RYAN HENKE (audience). Yes, sir.

Mr. HENKE. Mr. Chairman, with our Nation at war, this is a crit-
ical time and there is much important work to do. I have met many
of the impressive, talented professionals in VA’s Office of Manage-
ment, and I look forward to working with them and leading them.
I am excited at the prospect of joining a team of VA professionals
who have dedicated themselves to one goal: serving veterans. I
would tell them, and I will tell this Committee: If I am fortunate
to be confirmed, I will do my best. Veterans have done and always
will do their best for us, and I owe them nothing less in return.

Thank you, Mr. Chairman and Members of the Committee. I ap-
preciate the opportunity to be here today. I look forward to your
questions, and hopefully what will be the first of many opportuni-
ties to work with you on important issues.

Thank you, sir.

[The prepared statement of Mr. Henke follows:]
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PREPARED STATEMENT OF ROBERT J. HENKE, NOMINEE TO BE ASSISTANT SECRETARY
FOR MANAGEMENT, U.S. DEPARTMENT OF VETERANS AFFAIRS

Mr. Chairman, Senator Akaka, and Members of the Committee, good morning and
thank you for the invitation to appear today. It is truly an honor and a pleasure
to be here. This is indeed a very special occasion for me and for my family.

I want to express my gratitude, Mr. Chairman, to you and the Committee for the
expeditious consideration of my nomination, and those of my colleagues seated be-
side me. Having received several of these nominations as recently as this very
month, the Committee is now turning its attention to the matter in remarkably
short order. I think this is a testament to this Committee and to the absolute impor-
tance of the work that the Committee undertakes on behalf of our Nation’s veterans.

Over the past several weeks, Members, Committee staff, and personal staff have
been more than kind with their time and with their insights into the issues of im-
portance to the Committee. Having served on the Senate staff, I know how precious
your time is and how many important issues are on the Senate’s agenda. I thank

you.

I am both honored and humbled to be President Bush’s nominee to be the Assist-
ant Secretary of Veterans Affairs for Management, and for the opportunity to testify
here today. I owe a tremendous debt of gratitude to Secretary Jim Nicholson, Dep-
uty Secretary Gordon Mansfield and Chief of Staff Mick Kicklighter for their faith
and confidence in me. These gentlemen are inspired leaders, absolutely dedicated
to our Nation’s veterans. I could not ask to work with finer public servants, and
I am energized at the prospect of joining their team.

The Department of Veterans Affairs has, in my view, the most noble of missions:
to honor the service and the sacrifice of those who have done so much for all Ameri-
cans, and to gratefully keep our country’s promises to them.

I have had the privilege of wearing the Nation’s uniform. My service in the Navy,
whether in combat during Operation DESERT STORM, or as a Reservist mobilized
for Operation ENDURING FREEDOM, is one of the defining chapters in my life.
This experience has instilled in me the deepest respect for America’s Armed Forces
and their unwavering and selfless commitment to mission, to integrity and to serv-
ice. They are America’s best. They are patriots, in the very finest sense of the word.
Should I have the privilege of confirmation, I will draw upon this profound respect,
and it will provide me with energy, focus and direction.

I believe that I bring valuable skills, experience and perspective to this new and
challenging position. I have both private sector and public sector experience with
financial management. After leaving active duty, I was with General Electric for
three years and completed their rigorous Financial Management Program. I studied
public policy and public administration at Syracuse University’s Maxwell School of
Citizenship and Public Affairs. In the public sector, I have experience with Federal
resource management processes in both the legislative branch and the executive
branch. I served for six years on the staff of the U.S. Senate Committee on Appro-
priations. Currently, I serve as the Principal Deputy Under Secretary of Defense
(Comptroller) at the Department of Defense, where I have been fortunate to lead
a team of over 190 financial management professionals.

As a nominee, I recognize that I have much to learn about the Department of Vet-
erans Affairs, its important responsibilities and the issues that are of critical con-
cern to veterans. If confirmed, I assure you that I will become fully immersed and
tirelessly engaged in these pressing issues, and I will take a proactive, pro-veteran
approach in advising the Secretary and Deputy Secretary and in carrying out my
duties.

I do not undertake the prospect of these new duties lightly. Secretary Nicholson
outlined a philosophy in his confirmation hearing and, if the Senate allows me to
serve in this new capacity, I absolutely commit to those very same principles:

e veterans should have access to the best available health care in the most appro-
priate clinical settings, delivered in a timely manner by caring, compassionate clini-
cians; and

e veterans, their eligible dependents, and survivors are entitled to prompt, accu-
rate, equitable and understandable decisions on their claims for benefits; and

e veterans should be appropriately honored in death for their service and sac-
rifices on behalf of a grateful Nation.

I am joined today by my wife Jennifer, and our two wonderful boys, Ryan and
Owen. Jen has been my partner, my best friend, and my foundation for almost 16
years. Without her love and support, I simply would not be here today. She knows
that public service is both privilege and a responsibility, and fully understands the
many sacrifices of this profession, and she encourages me with whole heart at every
step of the way.
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I would be remissed if I did not acknowledge my parents. While they could not
be here today, they taught me, by the power of their example, about the importance
of integrity, of faith, and of family. They imbued in me a respect and a love for this
country that knows no bounds.

With our Nation at war, this is a critical time and there is much important work
to do. I have met many of the impressive, talented professionals in VA’s Office of
Management, and look forward to working with them and leading them. I am ex-
cited at the prospect of joining a team of VA professionals who have dedicated them-
selves to one goal: serving veterans. I would tell them, and I will tell the Committee
this: if I am fortunate to be confirmed, I will do my best. Veterans have done and
always will do their best for us; I owe them nothing less in return.

Thank you, Mr. Chairman and Members of the Committee, for your courtesy and
for the opportunity to be here. I look forward to your questions, and what I hope
will be the first of many opportunities to work together on issues important to vet-
erans.
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QUESTIONAIRE FOR PRESIDENTIAL NOMINEES
PART [: ALL THE INFORMATION IN THIS PART WILL BE MADE PUBLIC

1. Name: HENKE ROBERT J.
(LAST) (FIRST) (OTHER)
2. Present Address: __6275 Walkers Croft Way, Alexandria VA 22315-5236
(CITY) (STATE) (ZIP CODE)
3. Position to which 4. Date of
nominated: Asst Secretary of VA (Management) nomination: July 29, 2005
5. Date of birth: May 19, 1966 6. Place of birth: Chicago, Il

(DAY) (MONTH)  (YEAR)
7. Marital Status: Married 8. Full name of spouse: Jennifer H. Henke
9. Names and ages

of children
Ryan R. Henke (6 yrs)

Owen E. Henke (2 mos)

10: Education: Institution Dates Degrees Dates of
(including city and State) attended received degrees

Syracuse University June 1896 MPA Sept 1997
Syracuse, NY Sept 1997
University of Notre Dame Sept 1984- BA May 1988
Notre Dame, IN May 1988
St. Norbert College Sept 1983- n/a nfa
DePere, WI May 1984

11. Honors and )
awards: List below all scholarships, fellowships, honorary degrees, military medals, honorary society

memberships, and any other special recognitions for outstanding service or achievement.

Syracuse University, Maxwell School Graduate Assistant Scholarship

University of Notre Dame, Navy ROTC Scholarship

Navy & Marine Corps Commendation Medal (5 awards)

Navy & Marine Corps Achievement Medal (3 awards)
Various military campaign and unit awards

Authorized to wear Surface Warfare Officer and Command Ashore devices
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12. Memberships List below all memberships and offices held in professional, fraternal,
business, scholarly, civic, charitable, and other organizations for the last 5
years and any other prior memberships or offices you consider relevant

Office held Dates
Organization (if any)

American Association of Budget 2002-present
and Program Analysis VP, Symposia (VP 2003-2004)
American  Society of Military

Comptrollers n/a 1999-present
Reserve Officers Association n/a 1992-present
Naval Reserve Association n/a 1992-present
Veterans of Foreign Wars nfa 2002-present
The American Legion n/a 2002-present

13. Employment
record:  List below all employment (except military service) since your twenty-first birthday,
including the title or description of job, name of employer, location of work, and inclusive
dates of employment.

Aug 2004-present, Principal Deputy Under Secretary of Defense

(Comptroller), Department of Defense, The Pentagon

Jan 1999-July 2004, US Senate Committee on Appropriations

Subcommittee on Defense, Dirksen Senate Office Building
The Pentagon
Sept 1997-Jan_1999, Dent of the Navy, Presidential Management Intern
Cincinnati, OH
June 1993-June 1996, General Eiectric Co., Financial Mgmt Program

14. Military
service:  List below all military service (including reserve components and National Guard or Air
National Guard), with inclusive dates of service, rank, permanent duty stations and units of
assignment, titles, descriptions of assignments, and type of discharge.

Reserve; Commander, US Navy Reserve, various unit assignments
1992-2005, served as Commanding Officer, inshore Boat Unit TWO

FIVE from 2000 to 2002, mobilized for OPERATION ENDURING

FREEDOM, served as Deputy Commander, Task Group 53.8, UAE.

Active: Lieutenant, US Navy, USS PHILIPPINE SEA (CG 58), 1988-1992,

served as Engineering and Operations Division Officer, qualified Surface
Warfare Officer, deployed for and served in combat during OPERATIONS

DESERT SHIELD and DESERT STORM. Honorable Discharge.
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15. Government
List any advisory, consultative, honorary, or other part-time service or positions with Federal,

record:
State, or local governments other than those listed above.
NONE
16. Published
writings:  List the titles, publishers, and dates of books, articles, reports, or other published materials

you have written.

NONE

17. Political affiliations
and activities: (a) List all memberships and offices held in and financial contributions and services

rendered to any political party or election committee during the last 10 years.

Member, Fairfax County Virginia Republican Party.
Various confributions (generally less than $50) made to national, state
and local Republican parties and candidates.

(b) List all efective public offices for which you have been a candidate and the month and
year of each election involved.

NONE
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18. Future
employment
relationships:  (a) State whether you will sever all connections with your present employer, business
' firm, association, or organization if you are confirmed by the Senafe.

YES (except for continued service with DoD in the Navy Reserve).

(b) State whether you have any plans after completing Government service to resume
employment, affiliation, or practice with your previous employer, business firm,
association, or organization.

1 HAVE NO SUCH PLANS.

(c) What commitments, if any, have been made to you for employment after you leave
Federal service?

NONE

(d) (If appointed for a term of specified duration) Do you intend to serve the full term
for which you have been appointed? .

n/a

(e) (If appointed for an indefinite period) Do you intend to serve until the next Presidential

election?
YES
19. Potential
conflicts
of interest: (a) Describe any financial arrangements, deferred compensation agreements, or other

continuing financial, business, or professional dealings which you have with business
associates, clients, or customers who will be affected by policies which you will
influence in the position to which you have been nominated.

NONE

See August 5. 2005 Office of Government Ethics letter to me (copy aftached).

(b) List any investments, obligations, liabilities, or other financial refationships which
constitute potential conflicts of interest with the position to which you have been
nominated.

NONE

See August 5, 2005 Office of Government Ethics fefter to me (copy aftached).
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(c) Describe any business relationship, dealing, or financial transaction which you have
had during the last 5 years, whether for yourself, on behalf of a client, or acting as an
agent, that constitutes a potential conflict of interest with the position to which you

have been nominated.

NONE

See Auqust 5, 2005 Office of Government Ethics letter to me (copy attached).

(d) Describe any lobbying activity during the past 10 years in which you have engaged for
the purpose of directly or indirectly influencing the passage, defeat, or modification of
any Federal legislation or for the purpose of affecting the administration and execution

of Federal law or policy.

NONE

See August 5, 2005 Office of Government Ethics letter to me (copy attached).

(e) Explain how you will resolve any potential conflict of interest that may be disclosed by
your responses to the above items. (Please provide a copy of any trust or other

agreements involved.)

n/a

20. Testifying
before the

Congress: (a) Do you agree to appear and testify before any duly constituted committee of the

Congress upon the request of such committee?

YES

(b) Do you agree to provide such information as is requested by such a committee?

YES
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RESPONSE TO WRITTEN QUESTIONS SUBMITTED BY HON. LARRY E. CRAIG
TO ROBERT J. HENKE

Question 1. Last week, I sent a letter to the Secretary expressing my concerns
about the accounting of funds VA is spending to aid veterans and others affected
by Hurricane Katrina. If you are confirmed, what measures will you take to track
reimbursable expenditures and ensure that reimbursement claims are submitted to
FEMA in a timely manner?

Answer. VA has a process in place to ensure that disaster-associated expenditures
are properly documented and that reimbursement requests are accurately and
promptly submitted to FEMA. If confirmed as the Assistant Secretary for Manage-
ment and Chief Financial Officer (CFO), I will be personally involved in ensuring
that VA is proactive in documenting expenses and submitting reimbursements re-
quests to FEMA. I know that, among other efforts, VA has deployed many medical
professionals in support of community needs. VA has provided area emergency man-
agers to certain States, operates mobile dental clinics, and has activated VA Federal
Coordinating Centers as requested by FEMA. I share VA’s pride in being an integral
part of helping disaster victims. I also share your concern that VA quickly receives
appropriate reimbursement for these laudable efforts.

Within VA, the first responsibility for coordination of assignments and proper ac-
counting is within VHA’s office of Emergency Management Strategic Health Care
Group. The Department’s Offices of Budget and Finance (under the Assistant Sec-
retary for Management) are actively involved in monitoring these efforts, and I will
be apprised of progress in this area and will ensure it is appropriate. The Office
of Finance will, upon certification, execute the inter-agency fund transfer from
FEMA to VA, ensuring VA receives the funds and credits the appropriate accounts.

Please be assured I understand how important it is to account for and have avail-
able to VA resources critical to providing timely, quality care for our veterans. If
confirmed, I will be proactively engaged to ensure that FEMA appropriately reim-
burses the Department for expenses incurred in disaster relief efforts.

RESPONSE TO WRITTEN QUESTIONS SUBMITTED BY HON. JOHN D. ROCKEFELLER IV
TO ROBERT J. HENKE

Question 1. The Department of Veterans Affairs acknowledged a budget shortfall
of at least $1.5 billion this spring. I find this deeply disturbing, especially since the
Department sent earlier letters stating that there was adequate funding. VA offi-
cials blamed poor models and unexpected costs of the Iraq war. This is not a suffi-
cient explanation in my view. It is particularly disturbing that the shortfall included
$475 million more in long-term care costs which should be more predictable. What
will you do to evaluate and improve the models used, and to regularly update budg-
et estimates? How will you work to ensure that the growing demands for long term
care within our aging VA population will be accurately assessed?

Answer. As I understand the long-term care shortfall issue, it had to do with the
correct estimate of savings associated with policy initiatives in the fiscal year 2006
budget request and was an implementation timing issue, not a modeling issue. Nev-
ertheless, if confirmed as the Assistant Secretary for Management and Chief Finan-
cial Officer (CFO), I will do everything in my power to ensure careful analysis and
coordination of these estimates so that a similar error does not occur again.

I understand that the Department is making strong efforts to improve the actu-
arial forecasting methodology and its budget formulation, execution and monitoring
processes so VA can expeditiously adjust for time lag in data used to develop these
estimates. VA intends to continue to improve its overall financial and accounting
management practices to preclude any repeat of this past year’s experience. If con-
firmed, my staff and I will play a very proactive role in these estimating and report-
ing improvements, and I will work to ensure that funding is made available to sup-
port the VA’s long-term care policies for veterans.

Question 2. For more than a decade, I have been very concerned about the long-
term health affects of veterans who served in the first Persian Gulf War, and those
serving today. VA has proposed a multi-year research commitment regarding Gulf
War Illness, and this investment is critical in my view. What will you do in your
budgetary role to ensure that long-term commitments to vital research are fulfilled?

Answer. I understand that research commitments and priorities are established
by the Secretary and the Under Secretary for Health. If confirmed as the Assistant
Secretary for Management and Chief Financial Officer (CFO), I will ensure that
funds appropriated by Congress for VA research purposes, including Gulf War IlI-
ness research, are made available to the Veterans Health Administration in a timely
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manner. I will also ensure that requests for future Gulf War Illness research fund-
ing are highlighted in the Department’s budgetary discussions for future years.

Question 3. The CARES Commission did not make a recommendation for the long-
term strategy plan for VA’s long term care and mental health care policies because
the Commission said it lacked the time and necessary data. How will you work to
develop the information on long term care and mental health care needed for effec-
tive strategic planning, and how will you work to integrate this into the budget and
ongoing strategy plan for VA?

Answer. I understand that the Department is developing a strategic plan for long-
term care and mental health care. If confirmed as the Assistant Secretary for Man-
agement and Chief Financial Officer (CFO), I will follow the direction of the Sec-
retary, with input from the Under Secretary for Health, in formulating future budg-
ets that implement this strategic plan.

Question 4. By reports and press accounts, VA is doing a truly admirable job of
helping veterans and others in the disaster areas. This is part of VA’s mission and
I am very proud of its work. But, how is VA tracking the costs of such care and
distribution of prescription drugs, and what are the current cost estimates? Will VA
be reimbursed by FEMA or will VA need additional funding from Congress in order
to avoid future funding shortfalls?

Answer. VA has a process in place to ensure that disaster-associated expenditures
are properly documented and that reimbursement requests are accurately and
promptly submitted to FEMA. If confirmed, as the Assistant Secretary for Manage-
ment and Chief Financial Officer (CFO), I will be personally involved in ensuring
that VA is proactive in documenting expenses and submitting reimbursements re-
quests to FEMA. This process is dynamic and on-going, and VA does not yet have
cost estimates that have been validated and approved. When these cost estimates
are validated and approved, VA will be happy to provide the Committee with that
information.

I know that, among other efforts, VA has deployed many medical professionals in
support of community needs. VA has provided area emergency managers to certain
States, operates mobile dental clinics, and has activated VA Federal Coordinating
Centers as requested by FEMA. I share VA’s pride in being an integral part of help-
ing disaster victims. I also share your concern that VA quickly receives appropriate
reimbursement for these laudable efforts.

Within VA, the first responsibility for coordination of assignments and proper ac-
counting is within VHA’s office of Emergency Management Strategic Health Care
Group. The Department’s Offices of Budget and Finance (under the Assistant Sec-
retary for Management) are actively involved in monitoring these efforts, and I will
be apprised of progress in this area and will ensure it is appropriate. The Office
of Finance will, upon certification, execute the inter-agency fund transfer from
FEMA to VA, ensuring VA receives the funds and credits the appropriate accounts.

Please be assured I understand how important it is to account for and have avail-
able to VA resources critical to providing timely, quality care for our veterans. If
confirmed, I will be proactively engaged to ensure that FEMA appropriately reim-
burses the Department for expenses incurred in disaster relief efforts.

Chairman CRrRAIG. Thank you very much. Now we will turn to
John Molino.
John.

STATEMENT OF JOHN M. MOLINO, NOMINEE TO BE ASSISTANT
SECRETARY FOR POLICY, PLANNING, AND PREPAREDNESS,
U.S. DEPARTMENT OF VETERANS AFFAIRS

Mr. MoLiNO. Thank you, Mr. Chairman, Senator Akaka, Senator
Burr, Senator Obama. Thank you to the committee for considering
my nomination and those of my colleagues for positions within the
Department of Veterans Affairs. I appreciate the confidence that
the President has expressed by nominating me in the leadership of
the Department as well. I am humbled by the nomination, I am
grateful for your consideration, and if confirmed, I would be privi-
leged to serve as an Assistant Secretary at VA.

Joining me today is my wife, Eileen, who has been my steadfast
supporter for my 20 years on active duty and the 10 years since
my retirement from the Army. With her are two of our three sons:
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our oldest, Bill, and our youngest, Matthew, both a long time past
their days in Tiger Cubs and Cub Scouts. I would ask them to
please stand.

[Applause.]

Mr. MoLiNO. We started very young, Mr. Chairman.

Not joining us today is our second son, Christopher, who is a cap-
tain in the Army and is currently serving with his Ranger unit in
Iraq.

[Applause.]

Mr. MoOLINO. The responsibilities of this position span a broad
spectrum. They go from the coordination of all policies being con-
sidered by the Secretary to ensure that they have been thoroughly
vetted, fully coordinated, and that there are no unintended con-
sequences when they are, in fact, implemented throughout the De-
partment. They also stretch, the responsibilities do, to planning
and preparedness for unforeseen circumstances and situations that
the Department may have to face in the future.

The work of the Department of Veterans Affairs is noble work
because it is through this Department that the Nation expresses its
gratitude to the men and women who have served in uniform in
defense of freedom. Truly, we would not be living in the land of the
free if this were not also the home of the brave.

I ask this committee, therefore, for its support of my nomination.
I ask the Senate for its confirmation. I promise you that my tenure
at the Department of Veterans Affairs will have as its benchmark
a tireless commitment to our military veterans and their families.

Senator, I would be happy to entertain your questions.

[The prepared statement of Mr. Molino follows:]

PREPARED STATEMENT OF JOHN M. MOLINO, NOMINEE TO BE ASSISTANT SECRETARY
FOR PoOLICY, PLANNING, AND PREPAREDNESS, U.S. DEPARTMENT OF VETERANS
AFFAIRS

Chairman Craig, Senator Akaka, Members of the Committee, thank you for your
consideration of my nomination to serve as an assistant secretary in the Depart-
ment of Veterans Affairs. I am grateful to President Bush for the confidence he has
placed in me by nominating me for this position. I am humbled by the nomination,
honored by your consideration, and I would be privileged, if confirmed, to serve as
the Assistant Secretary for Policy and Planning.

My earliest memories include value and respect for selfless service. My father
served as a soldier during World War II. He later joined the Veterans of Foreign
Wars and rose through the progression of positions, serving at post and county lev-
els. He was especially proud of his volunteer service at the VA hospital (not far from
my boyhood home in Brooklyn, New York), where he amassed literally thousands
of volunteer hours. He would have been very proud had he lived to see his youngest
son serve as a Deputy Under Secretary of Defense and to receive the President’s
nomination to be an Assistant Secretary of Veterans Affairs.

My parents had three sons. Each of us was a career Army officer, serving a com-
bined total of nearly 75 years on active duty.

I would be remiss if I did not thank my wife, Eileen, for her steadfast support
and the positive influence she has been on each of our three sons. Eileen joins me
today, along with our eldest son, Bill, and our youngest son, Matt. Bill is a graduate
of the College of William and Mary and is employed by Northrup-Grumman. He has
focused his service in our church community. Several years ago, he founded a sum-
mer theatre program for high school-aged youth that has become a mainstay in our
community. It has grown in popularity annually, providing a wholesome, summer
activity for many young people. Matt is a senior at George Mason University. He
will graduate in January and will begin his active service as a lieutenant in the U.S.
Army at that time. Chris, our second son, could not be with us today; he is a captain
in the Army and is currently serving with his Ranger unit in Iraq.
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Upon confirmation, I will become thoroughly familiar with the issues facing the
Department and will do my best to ensure we are a Department competent & capa-
ble today and fully prepared for the challenges of tomorrow. The Assistant Secretary
for Policy and Planning is charged with the responsibility of ensuring that decisions
made by the Secretary and his Deputy are made with full consideration of their im-
pact throughout the department. The cross-cutting nature of this position makes it
vital to the current and future well-being of the Department and the lives of this
nation’s veterans. I promise you that my tenure will have as its benchmark a total
commitment to America’s veterans and their families.

I am acutely aware how fortunate we are to live in this country, how blessed we
are by God, and how grateful we should be to those who have served and to those
who serve today to protect our way of life. We are wise to remember that this would
not be the land of the free, were it not also the home of the brave.

I am committed to be of service to those brave Americans who have served our
nation in uniform.
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QUESTIONAIRE FOR PRESIDENTIAL NOMINEES

PART I: ALL THE INFORMATION IN THIS PART WILL BE MADE PUBLIC

1. Name: MOLINO JOHN MICHAEL
(LAST) (FIRST) (OTHER)
2. Present Address: __7810 Lobelia Lane Springfield VA 22152
(CITY) (STATE) (2P CODE)
3. Position to which 4. Date of
nominated: Assistant Secretary (Policy & Planning) nomination: Sep 6, 05
5. Date of birth:_8 7 1952 6. Place of birth;, Brookiyn, NY

(DAY) {MONTH) (YEAR)

of children

10: Education:

11. Honors and
awards:

. Marital Status: Married 8. Full name of spouse: Eileen M. Molino

. Names and ages

William Molino — 28

Christopher Molino — 26

Matthew Molino - 22

Institution Dates Degrees Dates of
{including city and State) attended received degrees
St. Peter’s College 1970 ~- 1974 BA — History May 1974
Webster College 1980 — 1981 MA - May 1981
(Now Webster University) Human
Relations

List below all scholarships, fellowships, honorary degrees, military medals, honorary society
memberships, and any other special recognitions for outstanding service or achievement.

ROTC Scholarship 3 years — 1971 — 1974. Pershing Rifles -~ 1970 -1974, Society

Of the Crossed Keys (college honors) -1973 — 1974, Who's Who in American

Colleges & Universities — 1974, Military Awards: Defense Superior Service Medal
Legion of Merit, Defense Meritorious Service Medal, Army Meritorious Service

Medal, Army Commendation Medal.
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12. Memberships List below all memberships and offices held in professional, fraternal,
business, scholarly, civic, charitable, and other organizations for the last 5
years and any other prior memberships or offices you consider relevant

Office held Dates
Organization {if any)

Assn of the US Army 1981-Present

13. Employment
record:  List below all employment (except military service) since your twenty-first birthday,

inciuding the titie or description of job, name of employer, location of work, and inclusive
dates of employment.

1974 — 1995 — Active duty, US Army (See below)

1995 — 1996 — Asst. Director, Gov't Affairs; Assn of the US Ammy; Arlington, VA;

1996 — 1997 — L egislative Assistant to Senator Dan Coats; US Senate
1997 — 2001 — Director, Gov't Affairs; Assn of the US Army; Arlington. VA

2001 ~ Present ~ Deputy Under Secretary of Defense; The Pentagon

14, Military

service:  List below all military service (including reserve components and National Guard or Air

National Guard), with inclusive dates of service, rank, permanent duty stations and units of
assignment, titles, descriptions of assignments, and type of discharge.

See attached sheet.
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John M. Molino. Summary of Military Service.
Senate Veterans Affairs Committee Questionnaire for Nommees
Question 14 — Military Service

Jul 92~ Dec 94

Jan 90 —Jul 92

Jun 88 —Jan 90

Aug 86 —Jan 88

May 85~ Aug 86

Jun 84 -May 85

19741984

Legislative Assistant for Personnel and Reserve Affairs, Office of the
Secretary of Defense; The Pentagon.

Legislative Assistant for Personnel, Reserves, and Health Affairs, Office
of the Secretary of the Amy; The Pentagon.

Assistant Executive and Chief of Administrative Services, Office of the
Chief of Legislative Liaison; The Pentagon.

Chief of Military Personnel; The Joint Staff; The Pentagon.

Personnel Management Officer for US Ammy Europe; Headquarters,
Department of the Army; Alexandria, Virginia.

Management Consuitant; Amy Personnel Management Assistance
Team, Headquarters, Department of the Amy; Arlington, Virginia.

Successive assignments with increasing leadership and management
responsibility:

1981 ~ 1984 — Personnel Management Officer, 251 Infantry Division,
Schofield Barracks, Hawaii

1978 — 1981 — Adjutant; Reserve Component Personnel & Administration
Center; St. Louis, Missouri

1974 - 1978 — Training Ofﬁber, Executive Officer, Operations Officer, and
Assistant Secretary of the General Staff/Chief of Protocol; Fort Knox,
Kentucky

Military Schools:

1974 — US Army Amnor School; Ammor Officer Basic Course; Fort Knox,
Kentucky

1978 - Adjutant General's Corps Advanced Course; Fort Benjamin Harrison,
indiana

1988 — Amned Forces Staff College; Norfolk, Virginia
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15. Government
record:  List any advisory, consultative, honorary, or other part-time service or positions with Federal,
State, or local governments other than those listed above.

Served on the Healthcare Quality Initiatives Review Panel, a Federal Advisory Committee
chartered by Congress in PL 105-174. The panel began its work in Sep 99 and ended

in Jan 01.

16. Published
writings:  List the titles, publishers, and dates of books, articles, reports, or other published materials

you have written.

During my tenure at the Association of the US Army, | wrote a column each month

for the association’s newspaper.

17. Political affiliations
and activities: (@) List all memberships and offices held in and financial contributions and services
rendered to any political party or election committee during the last 10 years.

Bush — Cheney - $500 —~ May 2003
Bush — Cheney - $500 — October 2003 ‘

(b) List all elective public offices for which you have been a candidate and the month and
year of each election involved.

None




18. Future
employment
relationships:

19. Potential
conflicts
of interest:
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(a) State whether you will sever all connections with your present employer, business
firm, association, or organization if you are confirmed by the Senate.

Yes

(b) State whether you have any plans after completing Government service to resume
employment, affiliation, or practice with your previous employer, business fim,
association, or organization.

| have no such plans.

(c) What commitments, if any, have been made to you for employment after you leave
Federal service?

None

T

(d) (if appointed for a term of specified duration) Do you intend to serve the full term
for which you have been appointed?

Not Applicable

(e) (If appointed for an indefinite period) Do you intend to serve until the next Presidentiat
election?

Yes, at the pieasure of the President.

(a) Describe any financial arrangements, deferred compensation agreements, or other
continuing financial, business, or professional dealings which you have with business
associates, clients, or customers who will be affected by policies which you wilt
influence in the position to which you have been nominated.

None

(b} List any investments, obligations, liabilities, or other financial relationships which
constitute potential conflicts of interest with the position to which you have been
nominated.

None
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(¢) Describe any business refationship, dealing, or financial transaction which you have
had during the last 5 years, whether for yourself, on behalf of a client, or acting as an
agent, that constitutes a potential conflict of interest with the position to which you
have been nominated.

None

(d) Describe any lobbying activity during the past 10 years in.which you have engaged for
the purpose of directly or indirectly influencing the passage, defeat, or modification of
any Federal legistation or for the purpose of affecting the administration and execution
of Federal law or policy.

While employed by the Association of the US Army, after my retirement from

active duty. 1 lobbied for the association’s members for initiatives aiding the well-

being of soldiers, Army famiilies, and retirees.

(e) Explain how you will resolve any potential conflict of interest that may be disclosed by
your responses to the above items. (Please provide a copy of any trust or other
agreements involved.)

| will take action necessary to satisfy the Committee’s concerns. Failing that. |

will ask the President to withdraw my nomination.

20. Testifying
before the
Congress: (a) Do you agree to appear and testify before any duly constituted committee of the

Congress upon the request of such committee?

Yes

(b) Do you agree to provide such information as is requested by such a committee?

Yes
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RESPONSE TO WRITTEN QUESTIONS SUBMITTED BY HON. LARRY E. CRAIG
TO JOHN M. MOLINO

Question 1. I understand that the Assistant Secretary for Policy, Planning, and
Preparedness has a wide array of responsibilities. Can you describe for us some of
the key responsibilities of that position and how you plan to fulfill them?

Answer. Yes, this office certainly has a wide array of responsibilities. I am con-
fident my experience together with the team already in place in the office will effect
an organization that will successfully fulfill its mission and provide the highest
quality support to the Secretary, the Congress and the Administration.

The Office of Policy, Planning, and Preparedness serves a diverse set of needs for
the executive leadership of VA, the Congress, and other organizations. One of the
primary elements of this organization is the Office of Policy. This office provides the
Secretary and VA executive management with independent analysis and data on
policies that impact veterans. One of the challenges taken on by this office (at the
direction of Congress) is to assess current VA outreach efforts and recommend im-
provements in VA’s current outreach programs. As you know, as Deputy Under Sec-
retary of Defense for Military Community and Family Policy, I was directly involved
in the development and execution of outreach efforts. VA, like DoD, faces the chal-
lenge of coordinating outreach concerning a complex set of benefits and services. I
believe my experience will add value to this outreach improvement initiative.

Along those same lines, the Assistant Secretary for Policy, Planning, and Pre-
paredness is responsible for Department-wide strategic planning. The strategic plan
for VA addresses the provision and delivery of a vast array of benefits and services
provided through individual administrations. As, it is my responsibility to develop
a single, comprehensive strategic plan that crosses internal organizational lines and
ensures that all administrations (Veterans Benefits Administration, Veterans
Health Administration, and National Cemetery Administration) are working in con-
cert toward the ultimate goal of serving our Nation’s veterans. In support of this,
the Office manages program evaluations for the Department. These evaluations,
conducted by independent parties, assess if programs are meeting their legislated
intent and provide recommendations for improvements. My experience will be useful
in successfully integrating the results from program evaluations into policies that
benefit veterans.

I look forward to becoming engaged in the preparedness aspect of the office, as
well. As I understand it, VA played a large and successful role in recent emergency
response activities, including assistance in evacuations and protection of infrastruc-
ture and ensuring patient safety under adverse conditions. VA assets are an impor-
tant part of the emergency support functions in the National Response Plan. I be-
lieve that my experience in the Department of Defense in working with VA and
other agencies can be helpful in further developing agency to agency relationships
that are so critical to the success of integrated emergency preparedness planning
and execution.

Question 2. One strategic goal of the Office of Policy, Planning, and Preparedness
is to “improve the Nation’s preparedness for response to war, terrorism, national
emergencies, and natural disasters.” The events surrounding hurricanes Katrina
and Rita will undoubtedly provide a vast amount of information as to how well that
goal is being accomplished. Do you yet have a sense of what went well in dealing
with these hurricanes and whether they there are any lessons to be learned from
how VA responded?

Answer. There are always lessons to be learned. I understand the VA’s Crisis Re-
sponse Team has begun the process of compiling the lessons learned from recent dis-
aster events.

Secretary Nicholson has already stated that among the lessons already learned
are the importance of realistic emergency drills, the need to ensure that families of
VA health care workers are safe, and most of all, the need to empower employees
to “do the right thing.”

I have learned there are two essential elements to successful response to emer-
gencies. First is to have adequate plans in place. I understand that VA was among
the best prepared and most efficient agencies involved in the Federal response. I
was impressed by the level of preparedness at VA hospitals, particularly in the af-
fected areas. But drills and regulations and plans cannot work without the second
essential element—a dedicated workforce willing to put in the time and energy to
do what needs to be done. VA should be proud, as I am, of the workforce. As for
preparedness for war, VA’s role is to back up DoD in the provision of health care
to active duty. In the case of national emergency, VA may be asked to provide
health care to the general public.
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RESPONSE TO WRITTEN QUESTIONS SUBMITTED BY HON. DANIEL K. AKAKA
TO JOHN M. MOLINO

Question 1. In the aftermath of Hurricane Katrina, Secretary Nicholson and oth-
ers briefed the Committee on VA’s role in disaster relief. The Secretary commented
that VA will come to Congress in the near future and request additional funding
for money spent on disaster relief. I hope you will support the Secretary to do this
in a timely manner.

The recent natural disasters in the Gulf Coast region have highlighted VA’s role
in emergency response. Do you think that VA should be reimbursed for expenses
incurred? I believe VA should be reimbursed for funds expended for emergency re-
sponse consistent with Administration policies and the Stafford Act. As you know,
VA health care is funded through a fixed, appropriated, annual budget. Although
we do not yet know the extent of VA resources spent over the past few weeks for
emergency relief, unanticipated spending could adversely affect planned budgets
and possibly interfere with the provision of care to veterans. The Department has
already drafted a process describing how VA will manage such reimbursements.

Question 2. Mr. Molino, what are your top priorities for the office you will oversee
and what can Congress do to assist you in your new role?

Senator I have outlined in my answer to Senator Craig, some of the more impor-
tant functions in the Office of Assistant Secretary for Policy, Planning, and Pre-
paredness. My top priority will be to support the Secretary in his mission to provide
the highest quality benefits and services to our Nation’s veterans. I will do this
through effective management of Policy, Planning, and Preparedness staff, active
participation in senior leadership forums, building strong relationships within the
]f)epartment and strengthening existing relationships with the Department of De-
ense.

I do not know yet how best Congress can assist me in this role, however, I very
much look forward to and appreciate your support.

Chairman CRAIG. John, thank you very much.
Now let us turn to Lisette Mondello.

STATEMENT OF LISETTE M. MONDELLO, NOMINEE TO BE
ASSISTANT SECRETARY FOR PUBLIC AND INTERGOVERN-
MENTAL AFFAIRS, U.S. DEPARTMENT OF VETERANS
AFFAIRS

Mrs. MONDELLO. Thank you, Mr. Chairman and Members of the
Committee, for the opportunity to appear before you today. It is a
great honor to be nominated by President Bush to be Assistant Sec-
retary for Public and Intergovernmental Affairs at the VA. I am
also most grateful to Secretary Nicholson for his confidence in my
ability to do this job and to do it well for our veterans.

It was a privilege to have been introduced by my friend and my
mentor, Senator Hutchison. She is a tireless advocate for our Na-
tion’s veterans.

When I was growing up in Texas, I grew up with veterans. My
dad and my uncle would show me pictures of when they were
young men and they served in the Army, and they told me about
their days in the service. My dad served in the Pacific during
World War II, and when he came back, he was able to graduate
from college because of the GI bill. My uncle served in France dur-
ing World War 1. I later had the privilege of working with Sam
Johnson, a veteran of Korea and Vietnam, who spent nearly 7
years in a North Vietnamese prison camp, half of that time in soli-
tary confinement. Through him, I met many of his fellow POWs,
and I remain today awed by their courage and their love of coun-
try.

There is a country song—I don’t know if anybody is a country
and western fan—called “My Heroes Have Always Been Cowboys.”
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I think today I could say, “My Heroes Have Always Been Vet-
erans.”

Without the dedication of the millions of men and women who
served in our Armed Forces, we wouldn’t enjoy the freedom we
have today. I consider it a privilege to be able to serve those who
served our Nation and defended the cause of freedom here and
throughout the world.

I have spent my professional life both in the public and private
sectors, practicing the art of effective communication and how it
can serve a mission’s priorities. I have seen how constituents and
constituencies are better served when they have clear and accurate
information available to them. I have worked both in small offices
and organizations as well as in large bureaucracies and actually
seen both operate quite well.

I spent nearly a decade in the Senate on the staffs of two highly
effective Senators—both Senator Hutchison and prior to that Sen-
ator Al D’Amato of New York. I have also served most recently as
senior advisor at the Department of Education under two very
dedicated Secretaries during a time of sweeping national education
reform. If confirmed to this position, I am looking forward to work-
ing with the staff at the Department to ensure that veterans re-
ceive the information they need to access their benefits and VA’s
other services.

Within the Office of Public and Intergovernmental Affairs, we
are charged with communicating services and programs to vet-
erans, to their families, to service organizations, to State and local
governments and communities.

Information that is presented in an unclear and confusing man-
ner is frustrating to our veterans; it is frustrating to those who
work with them and to their families, and it is unfair. If the
website, for example, is difficult to navigate or if information is
scattered and hard to find, we must find ways to improve. For vet-
erans like my father from World War II who would not necessarily
turn to the Internet as their first avenue of gathering information,
we must continue to look at all avenues of communication to reach
them.

There are more than 230,000 professionals at the Department of
Veterans Affairs. They serve our veterans every day. They provide
world-class health services. There is cutting-edge medical research
going on. They do much more in providing benefits and services for
our veterans.

If confirmed, I will look for ways to constantly improve our com-
munications efforts, both externally and internally. If confirmed, I
will reach out to the State and local governments, to veterans, to
community organizations, as well as to Congress, to explore ways
we can work together to better communicate information about
VA’s programs and services to our veterans and to their families.

Mr. Chairman, I would also like to thank my family and friends,
many of whom are here today, for their support. My husband, Joe
Mondello, who is also a Senate staff alum of many years, has pro-
vided me with unwavering support, and my son, Matthew, a first
grader—who thinks today is a holiday because he is missing school.

[Laughter and applause.]
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Mrs. MONDELLO. We are going to our first Cub Scout meeting to-
night. My parents, Rosemary and Pete Elizondo, who couldn’t be
here today—they are in Dallas—they have always supported me in
every endeavor I have ever tried, and I know they are sitting actu-
ally waiting to hear how it goes.

Again, Mr. Chairman and Members, thank you so much for this
opportunity, and I look forward to any questions.

[The prepared statement of Mrs. Mondello follows:]

PREPARED STATEMENT OF LISETTE M. MONDELLO, NOMINEE TO BE ASSISTANT
SECRETARY FOR PUBLIC AND INTERGOVERNMENTAL AFFAIRS, U.S. DEPARTMENT
OF VETERANS AFFAIRS

Thank you, Mr. Chairman and Members of the Committee for the opportunity to
appear before you today. It is a great honor to be nominated by President Bush to
serve as Assistant Secretary for Public and Intergovernmental Affairs at the Depart-
ment of Veterans Affairs. I am also most grateful to Secretary Jim Nicholson for
his confidence in my abilities

It is a privilege to be introduced by my mentor, Senator Kay Bailey Hutchison
from my home state of Texas. Senator Hutchison is a tireless advocate and sup-
porter of our nation’s veterans. Thank you, Senator, for your friendship and support.

When I was growing up in Texas, my dad and uncle would show me pictures and
tell me stories of their days in the service. My dad served in the Pacific during
World War II. My uncle served in France during World War I. Later, I worked with
Sam Johnson, a Korea and Vietnam veteran who spent nearly seven years in a
North Vietnamese prison camp. I met many of his fellow POWs and remain awed
by their courage and love of country.

There is a country and western song entitled: “My Heroes Have Always Been
Cowboys.” I would say rather “My Heroes Have Always Been Veterans.” I have cho-
sen my heroes well.

Without the millions of men and women whose love of country and dedication to
duty, we wouldn’t enjoy the freedom we have today. I consider it a privilege to be
able to serve those who have served our nation and defended the cause of freedom
and liberty here and throughout the world.

I have spent my professional life both in the public and private sectors, learning
the art of effective communication and how it can serve mission priorities. I have
seen how constituents and constituencies are better served when they have clear
and accurate information available to them. I have worked in small offices and large
bureaucracies and seen both operate most effectively.

I served nearly a decade in the Senate on the staffs of two highly effective Sen-
ators—Sen. Hutchison and Sen. Al D’Amato of New York. I have also served, most
recently as a Senior Advisor in the Department of Education under two dedicated
Secretaries (Rod Paige and Margaret Spellings) during a time of sweeping reform
of our public education system. If confirmed to this position, I am looking forward
to working with the dedicated staff at the Department of Veterans Affairs to support
their objectives, initiatives and programs as we ensure that veterans receive the in-
formation they need to access their benefits and VA’s services. I am also committed
to building strong alliances and partnerships with state and local governments as
we work together to assist our veterans.

Mr. Chairman, we have a duty at the Department of Veterans Affairs—a duty to
honor and serve our nation’s veterans. Within the Office of Public and Intergovern-
mental Affairs, we are charged with communicating services and programs to vet-
erans, their families, service organizations and State and local governments. It is
imperative that we do our job well.

Information presented in an unclear and confusing manner is frustrating to our
veterans, their families and those who serve them. If the website is difficult to navi-
gate or if information is scattered and difficult to find, we must find ways to im-
prove. For veterans like my father, who would not turn to the web for information,
we must look at all avenues of communication to reach them. Our veterans deserve
our very best efforts.

More than 200,000 professionals at the Department serve our veterans—every
day they provide world class care, cutting edge research, and other benefits and
services. It is our job in Public and Intergovernmental Affairs to reach out to our
veterans, their families and those who work with them, to ensure that they have
the information they need to make informed decisions about the benefits, services
and programs that are available to them.
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I will look for ways to constantly improve our communications efforts both exter-
nally and internally. If confirmed, I will reach out to State and local governments,
to veterans and community organizations, as well as to Congress to explore ways
to better communicate information about the VA’s programs and services to our vet-
erans and their families.

Mr. Chairman, I would also like to thank my family and friends, many of whom
are here today, for their support. My husband Joe Mondello, who is also a Senate
staff alum and has provided me with unwavering support, and my son Matthew,
who is very excited that Mommy is going to help our soldiers when they come home.
And my parents, Rosemary and Pete Elizondo of Dallas, who have always supported
me in all my endeavors.

Thank you again, Mr. Chairman and Members of the Committee, for your consid-
eration of my nomination. I would be happy to answer any questions you may have.
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QUESTIONAIRE FOR PRESIDENTIAL. NOMINEES

PART I: ALL THE INFORMATION IN THIS PART WILL BE MADE PUBLIC

Mondelio Lisette McSoud
1. Name: .
(LAST) (FIRST) (OTRER)
2707 S. Grove Street Arlington VA 22202
2. Present Address:
(CITY) (STATE) (ZIP CODE)
3. Position to which Assistant Secretary for Public & 4. Date of September 6, 2005
nominated: intergovernmental Affairs nomination:
5. Date of birth: 26 August 1956 6. Place of birth: Beirut, Lebanon
(DAY) (MONTH) (YEAR)
7. Marital Status: Married 8. Full name of spouse: Joseph N. Mondello
9. Names and ages
of children
Matthew Peter, 6
10: Education: Institution Dates Degrees Dates of
(including city and State) attended received degrees
Trinity University 1974-1978 BA 1978

San Antonio, Texas

11. Honors and .
awards: List below all scholarships, fellowships, honorary degrees, military medals, honorary society
memberships, and any other special recognitions for outstanding service or achievement.

Trinity University: President's Scholar (1974), University Scholar (1974)




12. Memberships

13. Employment

List below all memberships and offices held in professional, fraternal,
-business, scholarly, civic, charitable, and other organizations for the last §

years and any other prior memberships or offices you consider relevant

Office held Dates
Organization (if any)

Texas State Society present
Trinity University Alumni present
Association

Junior League of present
Washington, DC

Arlington Traditional present
School PTA

record:  List below all employment (except military service) since your twenty-first birthday,
including the title or description of job, name of employer, location of work, and inclusive
dates of employment.

14. Military

Press Secretary, U.S. Rep. (TX-3), Washington, DC, 1978-1981

Press Secretary, Collins for Senate, Dallas and Austin, Texas, 1982

Account Representative, Zachry & Associates, Abilene, Texas, 1983

Communications Director, 1983-86; Executive Director, 1986-88,
Texas Foundation for Conservative Studies, Dallas, Texas

Senior Vice President, Spaeth Communications, Dallas, Texas 1989-94

Director of Communications, U.S. Senator Alfonse D’Amato (NY), Washington, DC,
1995-98

Director of Communications, U.S. Senator Kay Bailey Hutchison (TX), Washington,
DC, 1999-2003

Senior Advisor to the Secretary, U.S. Department of Education, Washington, DC,
2003-2005

sefvice: List below all military service (including reserve components and National Guard or Air
National Guard), with inclusive dates of service, rank, permanent duty stations and units of
assignment, titles, descriptions of assignments, and type of discharge.
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15. Government
record:  List any advisory, consultative, honorary, or other part-time service or positions with Federal,
State, or local governments other than those listed above.

16. Published
writings:  List the titles, publishers, and dates of books, articles, reports, or other published materials
you have written,

17. Political affiliations
and activities: (a) List all memberships and offices held in and financial contributions and services
rendered to any political party or election committee during the last 10 years.

Kay Bailey Hutchison for Senate -- 2005

Jim Hyland for Delegate -- 2005

Volunteer — Republican National Committee -- 2004

(b) List all elective public offices for which you have been a candidate and the month and
year of each election involved.

None

18. Future
employment
relationships: (@) State whether you will sever all connections with your present employer, business
firm, association, or organization if you are confirmed by the Senate.
Yes

(b} State whether you have any plans after completing Government service to resume
employment, affiliation, or practice with your previous employer, business firm,
association, or organization. .

No




19. Potential
conflicts
of interest:
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(c) What commitments, if any, have been made to you for employment after you leave
Federal service?
None

(d) (i appointed for a term of specified duration) Do you intend to serve the full term
for which you have been appointed?
Yes

(e) (If appointed for an indefinite period) Do you intend to serve until the next Presidential
election? .
Yes

(a) Describe any financial arrangements, deferred compensation agreements, or other
continuing financial, business, or professional dealings which you have with business
associates, clients, or customers who will be affected by policies which you will
influence in the position to which you have been nominated.

None

(b) List any investments, obligations, liabilities, or other financial relationships which
constitute potential conflicts of interest with the position to which you have been
nominated.

None

(c) Describe any business relationship, dealing, or financial transaction which you have
had during the last 5 years, whether for yourself, on behalf of a client, or acting as an
agent, that constitutes a potential confiict of interest with the position to which you
have been nominated.

None

(d) Describe any lobbying activity during the past 10 years in which you have engaged for
the purpose of directly or indirectly influencing the passage, defeat, or modification of
any Federal legislation or for the purpose of affecting the administration and execution
of Federal law or policy.

None

(e) Explain how you will resolve any potential conflict of interest that may be disclosed by
your responses to the above items. (Please provide a copy of any trust or other
agreements involved.)

I'have entered into an Ethics Agreement stating that | will recuse myself from any
matter that may affect or involve my husband’s employer (The Loeffler Group, LLP)
before the Department. (attached)
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20. Testifying
before the
Congress: (a) Do you agree to appear and testify before any duly constituted committee of the
Congress upon the request of such committee?

Yes

(b) Do you agree to provide such information as is requested by such a committee?
Yes
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RESPONSE TO WRITTEN QUESTIONS SUBMITTED BY HON. LARRY E. CRAIG
TO LISETTE M. MONDELLO

Question 1. It is my understanding that the Assistant Secretary for Public and
Intergovernmental Affairs is responsible for managing and directing a number of
programs, including international, consumer affairs and faith-based community ini-
tiatiges programs. How would your experience help you assume those responsibil-
ities?

Answer. The management of the diverse programs in the Office of Public and
Intergovernmental Affairs will be one of my highest priorities. Watchful stewardship
ensures that the programs are working well for those they are intended to serve.
It is a responsibility I take most seriously.

Throughout my career, I have worked with a variety of national, State and local
groups on a wide variety of issues. Although a significant part of my portfolio was
media or public affairs, I also had strategic and implementation management re-
sponsibility on a number of key issues that required working with constituents, con-
stituencies and government officials. Whether it was education, law enforcement,
senior concerns, or consumer affairs, the issues covered a diverse range of topics of
interest to a variety of groups and communities. For example, the implementation
of electronic delivery of Federal benefits (EFT 99) was a major issue for senior and
consumer organizations as well as to the Federal Government and the banking com-
munity. When working on the issue of Nazi gold in Swiss banks, the Holocaust sur-
vivor organizations and the international community were integral parts of process.
In education, parents, teachers, national, State and local officials and organizations,
all play integral roles. In addition, I worked closely on issues that affected State and
local governments as well as community associations who desired or received Fed-
eral grants and programs.

Question 2. One of VA’s objectives is to be “recognized as a leader in the provision
of specialized health care services.” In recent years, VA has done a remarkable job
in transforming into one of the nation’s best health care systems. Do you yet have
a sense of what measures can be taken to foster VA’s well-deserved reputation as
a leader in health care services?

Answer. Increasing the recognition of the leadership role of VA health care serv-
ices is a key mission for the public affairs office and this mission’s success brings
with it significant benefits for the program. Recognition can bring not only enhanced
reputation but also raised credibility among the veteran population and raised inter-
nal morale. I would recommend a multi-pronged approach to communicating the VA
information. This plan would include increasing our outreach to national media, as
well as increasing our emphasis on local, regional and specialized media. I would
also promote the many health care specialists to the media for expert comments.
I would also recommend coordinating with other offices at VA to ensure that local
media opportunities are part of travel itineraries.

RESPONSE TO WRITTEN QUESTIONS SUBMITTED BY HON. DANIEL K. AKAKA
TO LISETTE M. MONDELLO

Question 1. When we met earlier this week in my office, we talked about the var-
ious means of communicating with different generations of veterans and their fami-
lies. Can you give me some examples of how VA can meet the varying communica-
tion needs of its constituency?

Answer. The diverse age demographics of today’s veterans require a communica-
tions plan that provides information in a variety of ways to ensure that we reach
the maximum number of veterans as possible. Younger veterans will primarily get
their information from the intranet. I believe the VA website can be more “user-
friendly” and would work to make the site easier to navigate and the information
more clearly presented. For many of our older or economically disadvantaged vet-
erans, the intranet will not be their primary information vehicle. For them, we
would work to increase the access to VA information through local, regional and
specialized media. It is my understanding that the public affairs office has just come
to an agreement with ABC Radio Network, American Country Countdown and
Salem Radio Network to produce and air a series of PSAs (public service announce-
ments) at no charge to the Department on health care and benefits available to vet-
erans. These radio networks have more than 5000 affiliate stations total nationwide.
I also believe that national and local groups and associations, as well as their publi-
cations, are excellent ways to communicate to veterans.

Question 2. Mrs. Mondello, in your opening statement, you point to a wealth of
prior work experience you have in communicating information to various constitu-
encies. As you know, my home state of Hawaii has some isolated veteran commu-
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nities on the smaller islands. What new strategies would you implement to ensure
fast effective communication to this Nation’s rural and isolated veterans commu-
nities?

Answer. Reaching our veterans who live in rural or otherwise isolated commu-
nities requires what I would describe as a “cooperative” communications strategy.
While we would work to increase information on VA’s services and benefits on a na-
tional media level, there needs to be an increased focus on small, local media such
as weekly or community newspapers to small radio stations to “non-traditional”
media outlets. We would work closely with State Veterans Directors and personnel,
as well as with local and community officials, to identify and inform local media and
community groups that reach or serve our rural veterans. We would also look for
ways to keep these officials and groups informed and supplied with up-to-date infor-
mation on VA benefits and services available in their areas for dissemination to vet-
erans and those who serve them.

Chairman CRAIG. Lisette, thank you very much. Matthew, I will
be happy to sign your excuse slip.

[Laughter.]

Chairman CRAIG. George Opfer. George, welcome to the com-
mittee.

STATEMENT OF GEORGE J. OPFER, NOMINEE TO BE INSPEC-
TOR GENERAL, U.S. DEPARTMENT OF VETERANS AFFAIRS

Mr. OPFER. Thank you, Mr. Chairman, Senator Akaka, Senator
Burr, Senator Obama. It really is an honor for me and my family
to be here today, having been nominated for the position of Inspec-
tor General by the President. I am fortunate to be accompanied
today by my beautiful and supportive family. Betty and I will be
celebrating our 32nd wedding anniversary soon, and two of my
three children—Tom, the oldest, is a teacher in Fairfax at Paul VI
High School, and Chris is a recent graduate of the University of
Miami Law School, so I am starting to see a little light at the end
of debtor’s prison. Allison, my youngest, couldn’t be here today. She
is on a basketball scholarship at the University of Indianapolis,
and the coaches are tough. They wouldn’t even allow her to come
for her dad’s confirmation hearing. But Betty and I, are very fortu-
nate to be here.

Chairman CRAIG. Please stand so we can recognize you. Thank
you.

[Applause.]

Mr. OPFER. The VA’s mission to serve, honor, and recognize the
veterans for their service to our Nation is the noblest of callings.
As in past wars, Afghanistan and Iraq bring to our attention and
remind us of the incredible sacrifices that the men and women in
uniform are making to preserve our freedom and protect our de-
mocracy. The Department’s sacred mission, “to care for him who
shall have borne the battle and for his widow and his orphan,” is
the legacy passed on from President Abraham Lincoln. Today the
Veterans Affairs has to carry that mission out to approximately
over 25 million living veterans and their families.

While I know every position has a learning curve, I do believe
by the reason of my previous experience and background that I will
be able to fulfill the position of Inspector General. I have worked
for almost 36 years in the Federal Government—25 years with the
U.S. Secret Service, and 11 years in the Inspector General commu-
nity both at the Federal Emergency Management Agency and the
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Department of Labor. I am intimately familiar with the role and
responsibilities and functions of the Office of the Inspector General.

I firmly believe that the Inspector General Act, enacted 25 years
ago, is as important today as it was then. It provides the Inspector
General unique responsibilities and authorities to independently
conduct oversight and reviews of the agency programs. It also re-
quires the Inspector General to keep the Congress and the Sec-
retary duly informed of any deficiencies in those programs. As In-
spector General, I will use that authority to ensure an independent
and objective review of the facts, whether the work consists of alle-
gations of impropriety, whether it is audits of financial systems,
program and evaluations, or in the case where it is criminal inves-
tigations conducted by the Office of Inspector General. I will ag-
gressively pursue any criminal activity to the fullest extent of the
law.

In conclusion, Mr. Chairman, I am honored to be considered for
this position, and I pledge, if I am confirmed, that I will work with
you and the other Members of the Committee to make sure that
you are duly informed of any issue that we all can address, critical
issues facing the Department of Veterans Affairs so that they can
make efficient and effective and economical delivery of benefits to
our Nation’s veterans.

Thank you for the opportunity to appear today, sir.

[The prepared statement of Mr. Opfer follows:]

PREPARED STATEMENT OF GEORGE J. OPFER, NOMINEE TO BE INSPECTOR GENERAL,
U.S. DEPARTMENT OF VETERANS AFFAIRS

Mr. Chairman and distinguished Members of the Committee, I am honored to be
here today, having been nominated by President Bush to lead the Office of Inspector
General (OIG), Department of Veterans Affairs (VA). VA’s mission to serve, honor,
and recognize veterans for their service to our nation is the noblest of callings. As
in wars past, Afghanistan and Iraq continue to remind us of the incredible sacrifices
our men and women in uniform make to defend our freedom and protect us from
terrorism. The Department’s sacred mission, “to care for him who shall have borne
the battle and for his widow and his orphan,” is the legacy of President Abraham
%incrlﬂn. This legacy extends to an estimated 25 million living veterans and their
amilies.

VA is the second largest agency in the Federal Government, with about 230,000
employees and an annual budget of approximately $70 billion. In serving America’s
veterans, VA provides health care, income and re-adjustment benefits, and memo-
rial and burial services. VA maintains facilities in every State, the District of Co-
lumbia, the Commonwealth of Puerto Rico, Guam, and the Philippines. Providing
these services presents VA with constant challenges.

The OIG has the formidable task of staying abreast of these challenges, and focus-
ing its resources in areas that will maximize the impact it has on helping the VA
alccgmplish its mission. Key issue areas currently being addressed by the OIG in-
clude:

e Access to high-quality and safe health care.

e Accurate and timely benefits processing.

e Reliable financial management systems.

e Efficient and economical procurement practices.

o Effective and secure information management technologies.

In addressing these issues, the OIG is resolved to ensure that VA programs and
operations are efficiently and effectively managed, and free of violations of law,
waste, and abuse. The OIG is also committed to aggressively investigating, arrest-
ing, and prosecuting persons perpetrating crimes affecting VA.

While every position involves a learning curve, by reason of my experience and
my commitment to service to our Country, I believe that I am qualified to fill this
position. My 35-year Federal career has been dedicated to law enforcement and
oversight of Federal programs. My work in the inspector general community, at the
Federal Emergency Management Agency (FEMA) and the Department of Labor
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(DOL), and with the Secret Service has provided me with the necessary experience
and knowledge to fulfill the responsibilities of this position in accordance with the
mandate of the IG Act. I am intimately familiar with the role, function, operations,
and challenges of leading an Office of Inspector General.

I have worked on numerous issues that are systemic to government-wide oper-
ations. Financial management, information management, procurement, perform-
ance, and accountability are not unique to any one agency. As the Inspector General
for FEMA and as the Deputy Inspector General for DOL, I have managed and di-
rected a wide variety of audits and investigations of agency programs and individ-
uals. I have in-depth knowledge of government auditing standards, which focus on
opportunities to improve the economy, efficiency, and effectiveness of programs. I
also have extensive experience in the conduct and management of criminal, civil,
and administrative investigations, including a long association in working success-
fully with Assistant U.S. Attorneys to prosecute cases on behalf of the Federal Gov-
ernment.

The IG Act is as relevant today as it was over 25 years ago when it was first
enacted. It provides the Inspector General with the authority and responsibility to
independently conduct oversight into all programs and activities within the Depart-
ment. It also requires the Inspector General to keep the Congress and the Secretary
fully informed about problems and deficiencies and the need for corrective action.
As Inspector General, I will use this authority to ensure an independent and objec-
tive review of the facts, whether the work involves allegations of impropriety, in-
spections for compliance with regulations and policy, or audits of financial systems.
I will not hesitate to review and report on any issue of fraud, waste, abuse, or mis-
management brought to my attention. I will also aggressively pursue criminal activ-
ity and work to get founded cases prosecuted to the fullest extent of the law.

VA OIG has an outstanding reputation in the inspector general community and
within the Department. This reputation has been earned through the hard work and
dedication of its staff. I look forward to becoming part of the VA OIG team and car-
rying on the legacy of working with Congress and the Department to help ensure
our Nation’s veterans receive the benefits they have earned through service to their
country. My goal is to be an agent for positive change and help VA become the best-
managed service delivery organization in Government.

As Inspector General, I will continue to recruit, develop, and retain a diverse and
motivated workforce. OIG training programs and facilities must provide staff with
the necessary skills and tools to excel at their jobs. Overseeing an agency as multi-
faceted and complex as VA requires OIG personnel to be able to respond to ever-
changing challenges. I will remain devoted to ensuring that the OIG team remains
ready to fulfill their mission in an independent, objective, thorough, and timely
manner.

In conclusion, I am honored to be considered for this position. If confirmed, I will
assume the duties of Inspector General with enthusiasm and a commitment to up-
hold the public trust. Mr. Chairman, I pledge to work collaboratively with you and
all the Members of the Committee to address the many critical issues impacting the
efficient, effective, and economical delivery of benefits to our Nation’s veterans.

Mr. Chairman, thank you for the opportunity to provide this statement. I would
welcome any questions that you or other members might have.
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QUESTIONNAIRE FOR PRESIDENTIAL NOMINEES

PART I: ALL THE INFORMATION IN THIS PART WILL BE MADE PUBLIC

1. Name: OPFER GEORGE
(LAST) (FIRST) (OTHER)

2. Present Address: __13138 ROUNDING RUN CIRCLE, HERNDON, VA 20171-3907
(CiTY) (STATE) (ZIP CODE)

3. Position to which 4. Date of
nominated: _INSPECTOR GENERAL — DEPT OF VETERANS AFFAIRS nomination: 9-6-05
5. Date of birth:_12 05 1947 6. Place of birth: NEW YORK, NEW YORK
(DAY) (MONTH) (YEAR)
7. Marital Status: MARRIED 8. Full name of spouse: ELIZABETH AMELIA OPFER
9. Names and

ages of children

Thomas G. Opfer - 27

Christopher R. Opfer - 25

Allison M. Opfer - 20

10: Education: Institution Dates Degrees Dates of
(including city and State) attended received degrees
St. John's University 09/65 to B.S. 06/69
New York, New York 06/69
Cardinal Hayes High School 09/61 to H.S. 06/65
Bronx, New York 06/65 Diploma

11. Honors and
awards: List below all scholarships, fellowships, honorary degrees, military medals, honorary
society memberships, and any other special recognition for outstanding service or

achievement.

PRESIDENTIAL SENIOR EXECUTIVE SERVICE - RANK

QF MERITORIOUS EXECUTIVE

NUMEROQUS LETTERS FROM FEDERAL, STATE AND
LOCAI LAW ENFORCEMENT AGENCIES
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List below all memberships and offices held in professional, fraternal, business,
12. Memberships | scholarly, civic, charitable, and other organizations for the last 5 years and any other
prior memberships or offices you consider relevant

Office held Dates
Organization (if any)
Knights of Columbus Catholic Charitable Org. 1965 fo Present

13. Employment
record: - List below all employment (except military service) since your twenty-first birthday,
including the title or description of job, name of employer, location of work, and
inclusive dates of employment.

12/02/02 to Present - Deputy nspector General —Dept. of Labor —
11/Q6/94 to 11/30/02 — Inspector General Federal Emergency

Washington,DC

Management Agency — Washington, DC

10/20/69 to 10/29/94 — U.8. Secret Service — Washington, DC
Appointed as Special Agent on 10/20/69 in New York
Retired 10/29/94 — Assistant. Director, Office of Investigations

14. Military .
service: List below all military service (including reserve components and National Guard or Air
National Guard), with inclusive dates of service, rank, permanent duty stations
and units of assignment, titles, descriptions of assignments, and type of discharge.

None
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15. Government
record: List any advisory, consultative, honorary, or other part-time service or positions with
Federal, State, or local govemments other than those listed above.

None

16. Published
writings: List the titles, publishers, and dates of books, articles, reports, or other published
materials you have written.

None

17. Political affiliations
and activities: (a) List all memberships and offices held in and financial contributions and services
rendered to any political party or election committee during the last 10 years.

None

(b) List all elective pubilic offices for which you have been a candidate and the month
and year of each election involved.

None
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18. Future
employment
relationships: (a) State whether you will sever all connections with your present employer, business
firm, association, or organization if the Senate confirms you.
Yes
(b) State whether you have any plans after completing Government service to resume
employment, affiliation, or practice with your previous employer, business firm,
association, or organization.
No
(c) What commitments, if any, have been made to you for employment after you leave
Federal service?
None
(d) (If appointed for a term of specified duration) Do you intend to serve the full term
for which you have been appointed?
N/A
(e) (If appointed for an indefinite period) Do you intend to serve until the next
Presidential election?
Yes
19. Potential
conflicts
of interest:

(a) Describe any financial arrangements, deferred compensation agreements, or other
continuing financial, business, or professional dealings which you have with business
associates, clients, or customers who will be affected by policies which you will
influence in the position to which you have been nominated.

None

(b) List any investments, obligations, liabilities, or other financial relationships which
constitute potential conflicts of interest with the position to which you have been
nominated.

None
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before the
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(c) Describe any business relationship, dealing, or financial transaction which you
have had during the last § years, whether for yourself, on behalf of a client, or acting
as an agent, that constitutes a potential conflict of interest with the position to which
you have been nominated.

None

(d) Describe any lobbying activity during the past 10 years in which you have

engaged for the purpose of directly or indirectly influencing the passage, defeat, or
modification of any Federal legislation or for the purpose of affecting the administration
and execution of Federal law or policy.

None

(e) Explain how you will resolve any potential conflict of interest that may be disclosed
by your responses to the above items. (Please provide a copy of any trust or other

agreements involved.)
| AM NOT AWARE OF ANY POTENTIAL CONFLICT OF INTEREST

ISSUES

(a) Do you agree to appear and testify before any duly constituted committee of the
Congress upon the request of such committee?

Yes

(b) Do you agree to provide such information as is requested by such a committee?
Yes
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RESPONSE TO WRITTEN QUESTIONS SUBMITTED BY HON. LARRY E. CRAIG
TO GEORGE OPFER

Question 1. You have a great deal of experience in investigative roles and as an
Inspector General. What can you take from your previous experience and apply to
your new position, if confirmed?

Answer. My entire Federal career has been dedicated to law enforcement and
oversight of Federal programs. My work in the inspector general community, at the
Federal Emergency Management Agency (FEMA) and Department of Labor (DOL),
and with the Secret Service has provided me with the necessary experience and
knowledge to fulfill the responsibilities of this position in accordance with the man-
date of the IG Act. I am intimately familiar with the role, function, operations, and
challenges of leading an Office of Inspector General.

As a current member of the inspector general community I have worked on nu-
merous issues that are systemic to government-wide operations. At both FEMA and
DOL, I have managed and directed audits and investigations of agency programs
and individuals. I have in-depth knowledge of government auditing standards,
which focus on opportunities to improve the economy, efficiency, and effectiveness
of programs. I also have extensive experience in the conduct and management of
both criminal and administrative investigations, including a long association in
working successfully with Assistant U.S. Attorneys to prosecute cases on behalf of
the Federal Government.

Question 2. Concerns have been expressed to the Committee staff about the VA
Inspector General’s office focusing heavily on monetary recovery actions. It is my
understanding that some of these actions are being taken against firms that are
generally good actors and partners in government procurement and that the firms
may be paying monetary penalties to the government without admitting any wrong-
doing largely—in their view—to avoid lengthy and costly public proceedings that
could undermine the confidence in their companies. Do you believe that any such
policy could be against the interest of the government, especially if it discourages
quality companies from doing business with the government? And, do you believe
that government officials must be closely monitored in the area of financial pen-
alties to ensure that they adhere to a high standard of objectivity and integrity?

Answer. I believe one role of the VA Inspector General is to ensure VA and con-
tractors adhere to all applicable laws, rules, and regulations, and that both parties
comply with all contractual terms and conditions. The Office of Inspector General
(OIG) has a responsibility to review contracts to identify overcharges and other
damages to the Federal Government related to non-compliance with contract terms
and conditions. All work performed by the OIG must be conducted with objectivity
and integrity, and be based on an independent and thorough review of the facts.
Monetary recoveries and penalties can result from post-award audits and in re-
sponse to complaints filed under the qui tam provisions of the False Claims Act.

It is my understanding that post-award audits are conducted at the request of VA
contracting officers or in response to contractors’ voluntary disclosures. The purpose
of these audits is to ensure that VA receives fair and reasonable prices that are
based on accurate information provided by the contractor. When the OIG determines
that the Federal Government did not receive the price required under the terms of
the contract and there is no evidence of fraud, the OIG makes a recommendation
to VA to collect the overcharges.

Of the 238 post-award audits conducted in the past 12 years, 107 were conducted
in response to contractor’s voluntarily disclosing they overcharged the government.
These contractors collectively offered to pay $37.5 million in overcharges. However,
post-award audits of data submitted by the contractors determined that the over-
charges were actually $113 million. The Department negotiated recovery of the
funds. The Inspector General is required under the IG Act to report all criminal vio-
lations to the Department of Justice (DOJ). Of the 107 voluntary disclosures, 5 were
referred to DOJ for a determination as to whether there was a violation of criminal
law and to pursue any monetary restitution and penalties prescribed by law.

The OIG is also required to investigate allegations of contract irregularities in re-
sponse to Hotline allegations or qui tams received from DOJ. These cases involve
a wide variety of issues related to VA contracts such as defective pricing, over-
charging, product substitution, Buy American Act violations, violations of Medicare/
Medicaid laws, and off-label marketing of pharmaceuticals. In these cases, the OIG
conducts a review to determine if fraud has been committed and the extent of the
damages. The OIG provides the results of these reviews to DOJ, which is respon-
sible for negotiating monetary settlements with the contractors, to include recov-
ering damages and determining monetary penalties as prescribed by law. If con-
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firmed, I will review this process to ensure a high standard of objectivity and integ-
rity.

Question 3. The President’s Management Agenda places an important emphasis
on small business participation in government procurement awards. Yet, concern
has been expressed to the Committee staff that staff from the Inspector general’s
office have made recommendations and taken actions recently that may severely
hamper VA’s ability to contract with any small or local businesses and instead leave
VA little choice than to nationalize all procurements and contracts with big sup-
pliers. Do you believe that the Inspector General has a responsibility to be cognizant
of the President’s Management Goals and Congressional procurement policies when
making recommendations to VA on changes in its procurement policies?

Answer. I do believe that the Inspector General has a responsibility to be fully
aware of the goals of the President’s Management Agenda and all applicable pro-
curement related laws, rules, and regulations when performing oversight and recom-
mending improvements in procurement processes. As explained to me the OIG con-
ducts pre-award reviews of proposals submitted by contractors seeking VA Federal
Supply Schedule (FSS) contracts, at the request of VA contracting officers. The
scope of these audits is defined by GSA regulations pertaining to the FSS, which
do not distinguish between small and large businesses. As a result, pre-award audit
recommendations do not differentiate between small and large contractors.

In addition to pre-award audits, the OIG reviews purchasing activities at VA fa-
cilities on a cyclical basis to ensure compliance with VA policies and procedures.
These reviews have identified numerous open market purchases when the same
products were available at a lower price on a FSS contract. In these cases, we rec-
ommended that VA comply with VA’s policy mandating the use of national con-
tracts, including FSS contracts. Compliance with these recommendations may im-
pact some small and local businesses, as well as large businesses.

The FSS program allows all vendors the opportunity to obtain a contract to pro-
vide goods and services to VA and other Federal agencies. This program is particu-
larly beneficial to small businesses because they can be awarded a contract without
competition with large suppliers. VA data shows that 72 percent of the current VA
FSS contracts are awarded to small businesses.

If confirmed, I will ensure that all recommendations made by the OIG are con-
sistent with the overarching charge to protect the integrity of government, improve
program efficiency and effectiveness, and prevent and detect fraud, waste, and
abuse in Federal agencies.

RESPONSE TO WRITTEN QUESTIONS SUBMITTED BY HON. DANIEL K. AKARA
TO GEORGE OPFER

Question 1. The Office of Inspector General has an important role within VA.
Staffing levels at VA is a major concern of mine. Given the responsibility that this
office has, I would hope that staffing would never become a problem. Should there
be a time where you need additional staff, will you fight within the Administration
to increase your staffing level so that the Office of Inspector General can do its job?

Answer. I intend to be a strong advocate for the resources needed to provide objec-
tive, independent oversight of VA programs and operations. I understand that each
year the Office of Inspector General develops its resource request during the VA in-
ternal budget formulation process, and that the Inspector General always has had
an opportunity to present and justify resource needs to the VA Secretary, who has
a record of supporting OIG oversight initiatives. Additionally, the Office of Manage-
ment and Budget has given the Inspector General its own budget hearings to dis-
cuss oversight needs as the Administration prepares its submission to Congress, and
I intend to take full advantage of all such opportunities. The Inspector General has
also responded to questions freely from oversight committees on resource needs and
staffing levels. I will request funding levels that enable the OIG to carry out its
statutory work of audits, investigations, and inspections—and in doing so—to help
VA and Congress ensure veterans and their dependents receive the care, support,
and recognition earned through service to their country.

Question 2. Inspector General investigations are initiated by a variety of means.
Will you be responsive to requests from Congress to initiate investigations?

Answer. If confirmed, I will be responsive to oversight requests from Congress and
make them a priority. In doing so I will utilize audit and investigative resources
to ensure financial and administrative operations associated with the delivery of
benefits to veterans are efficient, economical, and free from criminal activity. The
Inspector General has a responsibility to receive allegations of fraud, waste, and
abuse from many sources, including Congress. The VA OIG has one of most active
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Hotlines in the inspector general community, with over 15,000 contacts a year. I will
direct OIG resources to conduct investigations, audits, and health care inspections
to ensure the integrity of VA programs and operations—carrying out both reactive
and proactive efforts. I will not hesitate to review and report on any issues of fraud,
waste, abuse, or mismanagement brought to my attention. My goal will be to estab-
lish a priority for the detection, deterrence, and prosecution of fraud in VA programs
and operations, using all available oversight and investigative tools including com-
puter matching and data mining initiatives.

The IG Act provides the Inspector General with independent authority and re-
sponsibility to conduct oversight into all programs and operations within the De-
partment. At the same time, the IG Act requires the Inspector General to keep the
Congress fully informed about problems and deficiencies and the need for corrective
action. If confirmed as Inspector General, I will use this authority to ensure an inde-
pendent and objective review of the facts, whether the work involves allegations of
impropriety, health care inspections for compliance with regulations and policy, or
audits of financial systems.

Chairman CRAIG. George, thank you very much.

We will now move to a round of questions. We will use the 5-
minute rule so that certainly each of us can get an opportunity. We
have been asked to be on the floor before the vote starts. It is a
seated vote in recognition of the obvious position involved with the
Chief Justice of the Supreme Court. We will follow in that manner,
and then if there are any questions left unasked, we will submit
them to all of you in writing. I would not in any way—we would
expect obviously prompt and timely responses, but we will also
move very expeditiously to get you before the Senate for confirma-
tion.

With that, Bill, you have talked of your knowledge and under-
standing and of the importance of VA’s responsibility in estab-
lishing national cemeteries and sustaining them and maintaining
them in areas where no burial option exists within, say, 75 miles
or where the veterans population exceeds 170,000. VA’s criteria, it
would seem, leaves little chance for sparsely populated States—I
know; we have struggled with that in my State of Idaho—to have
a national cemetery established within their boundaries, even
though the service rendered by veterans residing in those States
was, of course, national in character.

Do you believe there should be a periodic re-examination of the
criteria? Or do you believe there are other criteria that we might
consider in determining location for national cemeteries?

Mr. TUERK. Mr. Chairman, I do believe the criteria need to be
and ought to be reviewed periodically. The standard that VA has
set for prioritizing where national cemeteries will be created, as
you cited, is that 90 percent of veterans will be within 75 miles of
a burial option.

It is not my belief and it would not be my position that that is
the final criterion that will be established for making site selection
decisions for national cemeteries; rather, it was, I think, a goal that
was set by the NCA back at a time when only 75 percent of vet-
erans had a burial option available to them.

I think it was entirely appropriate for the National Cemetery Ad-
ministration to set a goal that could be achieved—to hit the 90-per-
cent number—because it gave them something to shoot for and it
gave the Congress something to measure their success against. As
I stated in my statement, there are 11 cemeteries in various stages
of development that need to be opened and will be opened during
my tenure in order to achieve that target.
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That goal, I think, is a station along the way. When 1 take over
as Under Secretary, if I am confirmed by the Senate, I intend to
review where we will go from there, having accomplished that goal.
There are many communities, as you cite, in less urban areas that
don’t have a burial option available to their veterans. There are
many substantial cities—Buffalo, New York; Omaha, Nebraska—
that don’t have a burial site available to them. Boise fell into that
category until very recently when last year a State cemetery was
open there.

Cities like these, intermediate-size cities, and more rural areas,
the veterans there, of course, deserve the same honor as any vet-
eran anyplace. I will work hard, Mr. Chairman, to make sure bur-
ial options are made available to more than 90 percent of veterans
by opening the issue of how we site future national cemeteries,
once the 11 that are on-stream are built, by trying to make the
State Cemetery Grant Program more effective, and one thing that
is often overlooked, assuring that cemeteries that are reaching
their capacity are expanded so that they can continue to offer serv-
ices to veterans in the communities they serve.

Chairman CRAIG. Bill, thank you.

Robert, during hearings earlier this year on VA’s budget short-
fall, the Secretary pledged that VA will provide me and the com-
mittee with updates throughout the year on the status of VA’s fi-
nancial condition. As the Assistant Secretary for Management, you
will be responsible for collecting that information and assuring its
accuracy. If you are confirmed, what measures will you take to en-
sure that the Secretary’s pledge is fulfilled and that I and the com-
mittee are provided with the useful information that we must have
in a timely fashion?

Mr. HENKE. Mr. Chairman, if I am confirmed, it would be my
first priority to fully understand VA’s budget inside and out and to
understand the models that are used to build that budget. I am
going to become very familiar with those budget models to assure
rriysellf that they predict resource requirements accurately and com-
pletely.

Quite simply, I will do everything in my ability to ensure that
the situation will not happen again, and, sir, I am aware that the
Secretary has committed to providing regular budget updates, and
if confirmed, I would fully expect that I would be closely involved
in preparing those updates for him.

I absolutely respect and understand the role of Congress in terms
of oversight, and specifically this Committee, and I would expect to
work closely with you and your staff on a range of issues.

Chairman CRrRAIG. Well, we look forward to having you before the
committee for all the right reasons.

Mr. HENKE. Yes, sir.

Chairman CRAIG. Great.

Senator Akaka.

Senator AKAKA. Thank you very much, Mr. Chairman.

Bill, how do you plan to adapt your managerial style as you shift
from the legislative branch to the executive branch?

Mr. TUgrk. I think, Senator Akaka, that I—well, I think your
use of the word “adapt” is appropriate. I don’t think I am going to
change my management style, but I think I am going to have to
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adapt it. I now am privileged—or I was recently privileged—to lead
a relatively small staff. It is a much larger staff that I will be re-
sponsible for down at the National Cemetery Administration, about
1,500 employees, and I will have a budget of some $320 million.
Obviously, it is a different order of magnitude altogether.

As I said, though, in my opening statement, I think the lessons
learned here are adaptable to leadership in the executive branch
and in the National Cemetery Administration. In fact, the situa-
tions, I think, are more similar than it might appear at first glance.

First and foremost, I am leaving one quality organization for an-
other, and I think that calls for a similar management style. As I
said in my opening statement, I am not going down there to change
a culture. I am going down there to try to adapt—mnot adapt the
culture, but to steer the culture and the quality of the employees
down there to meet new challenges. I think the approach will be
the same. I will go down there with the idea of coming in to give
a respectful and a considered review of operations. I am going to
hit the road. I am going to learn from field managers what they
need from central office, not what they can do to help central office.
I am going to look for intermediate middle managers who prove
that they are ready for growth—the same sort of things that I have
tried to do here in terms of developing staff, empowering staff, and
then trusting staff to execute, and, of course, making sure that
staff is accountable for their activities.

Senator AKAKA. Thank you.

Mr. Henke, every year we deal with budgets, and we go through
the same battles to get VA health care the money it needs. This
year Congress had to add an additional $1.5 billion in emergency
funding to address the funding crisis in VA health care. Many of
us in Congress had been pressing for more money for VA health
care since the early part of the year.

What can we do to assure veterans that the budget shortfall that
came to light earlier this year does not happen again?

Mr. HENKE. Senator Akaka, thank you for that question. Sir, if
confirmed, I assure you I am going to ask tough questions and
work tirelessly to ensure the soundness and the validity of VA’s
budget. As you know well, sir, as the Chief Financial Officer, my
job would be to ensure that the Secretary has an accurate, sound,
defensible budget; also to ensure that during the budget execution
process during the year, that he has timely, relevant, and reliable
information on which he can make important decisions.

Sir, I would simply say that I want to ensure that the budget
and the resources that are entrusted to us by the American people
and by this body are executed properly and fully. I will work hard
to ensure that the Department’s budget provides appropriate re-
sources for VA’s priorities.

Senator AKAKA. Robert, in your opening statement, you pledged
to adopt Secretary Nicholson’s philosophy that he outlined during
his confirmation hearing. The first point in this philosophy is that,
“Veterans should have access to the best available health care in
the most appropriate clinical settings.”

I wholeheartedly agree with this point as it reflects an under-
standing that different areas of the country require different meth-
ods of delivery for health care services. I think that my Neighbor
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Islands Health Care bill epitomizes this philosophy. We had a
hearing on this legislation in June. To date, we have not received
VA’s views. I hope you and others at VA will look at it closely.

Mr. Chairman, my time has expired. Thank you.

Chairman CRAIG. Danny, thank you very much.

Senator Obama.

Senator OBAMA. Thank you very much.

All of you are to be congratulated for terrific professional experi-
ence. I think our questions are sort of geared to trying to figure out
how you take excellent experience in your previous jobs and wheth-
er and how they apply to the current job. That is what I am going
to focus on.

Let me start with you, Mr. Molino. I know that you are aware
that Secretary Nicholson briefed this committee on the work the
VA has done in the wake of Hurricane Katrina. The VA is really
to be congratulated on its effective evacuation process. That, unfor-
tunately, was not the case in all the institutions down there. As we
know, tragically, nursing home residents and others got caught in
that tragedy.

You have been nominated to be Assistant Secretary for Policy,
Planning, and Preparedness, and one of the questions that I have
is: In your current job in the Department of Defense, do you have
any emergency preparedness experience? If not, that does not mean
you cannot learn it, but I would be curious about how you are
thinking about that process or procedure, because conceivably these
are unfortunately the kinds of issues that could arise again in the
future.

Mr. MoLINO. Certainly, Senator. Thank you for the question.

My current position does not afford me the opportunity to exer-
cise any authority over emergency preparedness or reaction to hur-
ricanes or any kind of natural or manmade disasters. It is a com-
plex organization over which I apply management with a fairly
substantial budget. It requires the building and the maintaining of
coalitions with organizations within and outside of the Department,
which I think, from the briefings I have received thus far, was key
to the success that the VA enjoyed in the area struck by the hurri-
canes. The pre-existing agreements that were executed properly
was fundamental. It was not so much the management of the ac-
tual disaster, much like the Director of FEMA, but it was the exe-
cution of pre-existing arrangements and execution of plans.

In that light, my 20-year career on active-duty lends well to this
job and that part of the job, because planning, executions of plans,
long-range, short-term planning, the ability to coordinate within
the organization and among organizations is also important. I
think I would rely more on the experience I garnered in uniform
with the 20 years on active duty to give me experience in this re-
gard.

The other thing that I would say that you alluded to is the VA
is getting very good grades for how it performed in this area, and
what I would be interested in doing is not crowing about it just yet,
asking all the hard questions and making sure that this was not
a fluke. That this, in fact, was the product of a good process, and
then I would share best practices with other organizations. We can
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get better, for sure, but if they can learn from our good planning,
we would like to do that as well.

Senator OBAMA. I thank you and your family, by the way, for
your service, and we hope your son gets home safely soon.

Mr. MoLINO. Thank you. I join you in that hope.

Senator OBAMA. Absolutely.

Mrs. Mondello, your son looks very fine in his suit.

[Laughter.]

Senator OBAMA. Looking very spiffy for mom today.

Mrs. MONDELLO. He looks like a Senator.

Senator OBAMA. He does. He doesn’t live in Illinois, does he? I
just want to make sure.

[Laughter.]

Senator OBAMA. You have extraordinary experience, I think, on
the communications side of the ledger, and so I won’t focus on that.
It just strikes me that you are extremely well prepared for a sub-
stantial part of your portfolio.

I did notice—and, you know, it raises some interesting questions
organizationally—about the fact that you also have programs in
your portfolio, as I understand it, for homeless veterans. That is a
very serious problem, particularly in the city of Chicago and other
urban areas. You see huge rates of homelessness and a constant
concern is whether we are caring for them effectively, helping them
to find more stable living situations, jobs, transitions. Some of
them are suffering from substance abuse so there are interactions
with the VA health care system.

Can you just tell me a little bit about—I won’t try to put you on
the spot and ask you, you know, have you done all kinds of work
on homeless programs. I am interested in figuring out how on
things like international initiatives or homeless programs, how you
anticipate getting up to speed, and organizationally how you think
about devoting those resources. Maybe you compensate for your
lack of experience in those areas in terms of staffing. If you could
just talk about that a little bit?

Mrs. MONDELLO. Yes, sir. I think first I would like to say that
in my time at the department and here in the Senate as commu-
nications director. I wasn’t necessarily confined to work with just
press and the media.

Senator OBAMA. I understand. My communications director
would insist that he is the most important person in my office.

[Laughter.]

Mrs. MONDELLO. I would probably agree with that statement of
your staff. I was part of the strategic planning and decision-making
process throughout the organization, and that included working
with a variety of constituents, constituent organizations, national
organizations, State organizations, and both the State and local
government. As part of the portfolio of this office, as you men-
tioned, it falls under intergovernmental.

I think there is a lot of experience that I can bring, leadership-
wise, management-wise, and in particular, I would just like
anecdotally to mention some of my work at the Department of Edu-
cation. I didn’t do press per se. I actually looked at all the program
offices, what services they provided, how they did it, how they exe-
cuted, and did somewhat of—I don’t like to use these words around
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these folks, but, you know, audit and was somewhat of an ombuds-
man, lower case. It gave me great insight into the variety of issues
as well as some learning the intricacies of those issues, and also
how you can execute and carry out those particular missions well.

The issue of homelessness, we also have faith-based and commu-
nity initiatives; we also work with all the national organizations,
and State and local governments.

If confirmed and I go over to VA, it is a top priority of mine to
see exactly how they are carrying out their particular missions. For
example, the Office of Consumer Affairs is under Intergovern-
mental Affairs, and I have asked for a briefing on that because I
want to know not just the mechanics of what they do, but what are
the results? What is the satisfaction from our customers, from the
consumers themselves? Are we actually doing the job? Are we
doing it appropriately?

What I have discovered a lot of times in an agency is that that
follow-up gets left behind, and we need to ensure, particularly—the
same thing with our homeless program. I have not met the staff.
I haven’t been over to VA yet. I want to actually meet the staff that
works with the homeless program. I think that is critical.

I will be very happy to share those initial results and findings
with you and your staff.

Senator OBAMA. Well, my time is up. I appreciate your response.
I congratulate all of you. I know that we are short on time because
we have to be seated for the Judge Roberts nomination.

If you can just indulge me, Mr. Chairman, and just let me make
a statement on the homeless situation, it is a shameful thing that
the rates of homelessness among veterans are by several multiples
higher than the general population. It is shameful. When I walk or
drive through the Nation’s capital and I see the number of home-
less individuals in our capital, a substantial percentage of whom
are veterans, it is embarrassing.

I would just urge you, Mrs. Mondello, to consider this particular
aspect of your job extremely important, and I am happy to see any
kind of innovation that works. I recognize it is not the VA’s respon-
sibility alone. You have to work with other local and State agencies
to make it work. This is something that really I think has to be
dealt with.

Mrs. MONDELLO. I agree, Senator.

Senator OBAMA. Thank you.

Chairman CrAIG. Thank you, Senator Obama.

George, one of VA’s strategic goals is to restore veterans with
disabilities to the greatest extent possible. Yet according to a May
2005 Inspector General’s report, there is a tendency for veterans to
decrease or cease medical health treatment once they have attained
a 100-percent disability rating for post-traumatic stress disorder.

Do you yet have any sense of whether that finding would war-
rant follow-up studies by the Inspector General or how we get our
hands around a figure like that—that is really very troubling to
me? You are cared for until you are classified.

Mr. OpPFER. I am somewhat familiar with that report, having
read it and spoken to some of the staff in the Office of Inspector
General. I do believe that it is going to require additional work by
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the Office of Inspector General to follow up on some of those issues
which came from that report.

There were a number of recommendations that have been accept-
ed by the Department. If I am confirmed, I would personally get
involved in how those recommendations are being implemented
and what effects it would have on the issues which are raised by
the IG report.

I do understand that the IG’s office now is currently reviewing
other options, Mr. Chairman, of what additional work should be
done by the IG’s office in bringing some of the issues relating to
this very serious problem. If I am confirmed, I would get involved
with that. I would like to meet with yourself, the Committee Chair,
and other Committee Members and staff as well as the Secretary
and senior members of the Department, to try and come up with
where should the IG’s office focus its resources in trying to bring
some independent, objective reviews of this issue so that policy-
makers can make the appropriate decisions.

I think there is a lot more work that the IG’s office can do, valu-
able work to at least bring issues to the policymakers to make
those decisions. If I am confirmed, I pledge that we will put ade-
quate resources to try and come up with some additional reports
in that area.

Chairman CralG. Okay. During the past year, concerns have
been expressed to my staff about some actions taken by VA’s Office
of Inspector General. For example, some private sector suppliers
have noticed that VA’s Inspector General auditors are increasing
their involvement in routine contract negotiations on behalf of the
Government, an action that goes beyond their traditional role of
pre-award advice.

Do you believe those activities are outside the proper role of the
Inspector General’s office? Do you believe that practice should be
re-examined?

Mr. OPFER. I am aware that the IG’s office has what they call
a contract audit group that has been performing this type of pre-
awarding of contracts for approximately 15 years. They don’t actu-
ally negotiate the contract. They provide assistance to the con-
tracting officers in the Department, and the IG’s role has been re-
viewing that to see if they are complying with the Federal acquisi-
tion requirements.

It is my understanding that these pre-contract awards and re-
views have recovered over $1 billion in the 15 years that they have
been doing this, and that GAO has looked at specifically the VA
IG’s office and it is listed as one of the best practices in doing that
type of work. If I am confirmed, I would look at it to make sure
that we are staying within the mandate of the IG Act in per-
forming that type of function.

Chairman CRrAIG. Well, it has come to our attention, and I think
you are right in suggesting it would certainly warrant your atten-
tion for review purposes.

Well, there are other questions I have to ask. We are all but out
of time. They have asked us to be to the floor.

Danny, do you have any other questions?

Senator AKAKA. Mr. Chairman, I do. I will submit them for the
record.
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Chairman Craic. Okay.

Senator AKAKA. Thank you.

Chairman CRAIG. I have a few more we will submit.

Senator AKAKA. Mr. Chairman, also may I add that I would urge
the committee to move quickly to discharge these nominees to the
Senate floor for final action.

Chairman CRAIG. I thank you very much for that sensitivity of
time, and when I think of all of you here before us who should be
down there working at this moment, that sensitivity pushes us on.
Bill clearly understands, and some of you who have staffed before
may understand. This committee may convene in a small room off
the floor of the Senate at some time next week for those purposes.
We are going to take a look at that because of tight schedules and
because of the shortness of next week. It is my hope that we can
move you very, very quickly because I know the Secretary needs
y}(l)u down there, the Department needs you, and we will get you
there.

Let me again thank you all very much for your willingness to
serve and, again, I congratulate you on your nomination and the
demeanor that you have brought before the committee. I am con-
fident you will bring honor to the Department. We would expect
nothing less.

Thank you all very much, and the committee will stand ad-
journed.

[Whereupon, at 11:19 a.m., the committee was adjourned.]
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